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With the initial number of the BANKING LAW JouRNAL for 1913, 
we greet our readers in a new dress ot type and cover design. This 
improvement in the ornamental features is to be accompanied by im- 
provement in the useful features as well. 

No effort will be spared to continue the high order of excellence of 
the special departments relating to Banking Law and its interpretation 
by the courts and special experts. The utility thereof has been en- 
hanced by the publication of our Digest, which brings the whole body 
ot the Banking Law within convenient reach of every one. 

The educational features, which include Mr. W. McC. Martin’s 
work on Modern Banking and Trust Company Methods, will continue 
to be such as those who look for means of improving their capacity for 
the banking business will need. In this connection the work of the 
American Institute of Banking will receive attention, as a great edu- 
cational instrumentality. 

The progress of Monetary Reform will be watched, and timely 
papers on this subject will be forthcoming, to give our readers un- 
biased information thereon, with the speciai and disinterested purpose 
of promoting the constructive work necessary to the solution of this 
paramount national problem. 

FINANCIAL HISTORY OF THE UNITED STATES. 

As a special feature, commemorative of the great work of national- 
izing our currency and banking system just fifty years ago, we begin 
in this number a series of papers from the pen of Mr. Maurice L. 
Muhleman, covering the Financial History of the United States from 
the beginning of the Government to the present day. These papers 
will be continued throughout the year, and will prove not only inter- 
esting but instructive to all our readers, since they will present a con- 
cise but comprehensive story of the evolution of our monetary system, 
without which the reasons for our present ills, and the needed remedies, 
cannot be fully appreciated. 

The papers will be embellished with portraits of all of our Secre- 
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taries of the Treasury from Washington’s administration to Wilson’s, 
with brief biographical sketches of each; so that our readers may 
come in touch with the personality of the men who were influential in 
molding the system. 

We confidently believe that our program for the coming year will 
prove itself equal if not superior to that of any financial publication, in 
utility to our patrons. We expect to continue to increase the number 
of them by giving what is wanted in the way of valuable knowledge 
pertaining to their business. 

[| en | 


The New Former Congressman Fowler has had a bill to reform 
Fowler Pian. the monetary system introduced in Congress; it is a 

specific formulation of the plan outlined a few months 
ago, and there is appended to it a plan fora Land-credit Bank, which we 
will not discuss at present, since it should obviously be in a separate 
bill The monetary plan proper is not drawn with Mr. Fowler’s usual 
sarefulness and requires some editing; but his purpose is shown very 
fully in the bill as it stands. It may be regarded an improvement on 
his plans of former years, because, despite his repeated protests against 
a central organization, he now provides for central regulation through 
an American Reserve Bank; and he evidently aims at regulation of State 
banking institutions, first, by authorizing national banks to do trust com- 
pany and savings bank business, so as to give them greater competitive 
strength, and so induce State institutions to come under the national 
law; second, by compelling State institutions to hold reserves identical 
with those of national banks or pay heavy penalties. It is unquestion- 
ably desirable to have all currency and deposit banking under one uni- 
form regulation ; it is, however, a question whether the means to be em- 
ployed, as proposed in this bill, are the most practicable. It. is to be 
noted that he limits his organization to national banks. 


Some Weak Without going into details at present, we desire to point 


Points. : aes id R 
out that while it is the evident purpose to supersede 


the bond-secured currency, the Fowler bill leaves it at the option of the 
national banks to surrender their present notes or not; the inducements 
to come into the system may not prove great enough to accomplish the 
purpose ; this would of course be deplorable. On the other hand the 
power is to be given toeach bank to issue notes on assets, meaning that 
the 7,400 national banks, perhaps to be increased to 25,000 by conver- 
sion of State banks, may put out such notes to the amount of their capi- 
tal as a right, and to twice that amount under certain conditions. This 
is a tremendous power, so scattered that it not only would be impossi- 
ble of regulation, but could not be used to advantage. The features 
which the plan contains presumably to provide regulation, are totally 
inadequate, hence inflation would beassured. The rediscounting privi- 
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lege is also unrestrained, which will permit undue expansion. There is 
piled up in the central Reserve Bank an enormous fund of gold which 
is not definitely made available to the zones, although the Bank may 
buy and sell commercial paper without restriction, from the zones, from 
member-banks and from anyone else; it thus may compete with the 
bank-members. 


Other Features. Theplan for eliminating the 2 per cent. bonds con- 

templates that the Government shall assume no 
part of the obligation. The greenbacks are to be retired, which is a 
laudable proposition, but the gold required in addition to the present 
$150,000,000 reserve, is also to be provided for out of the system and 
not by the Government. It is true that the individual banks are not to 
provide capital for the new system, which may prove a valuable sug- 
gestion; and hence also it is contemplated that they shall not obtain 
large profits from its operation. There is no logical reason for giving 
them any profits if they provide no capital except by way of reserves 
and deposits in the central bank. Very important results are to follow 
when the Reserve Bank fund reaches $500,000,000, and again when it 
reaches $1,000,000,000. It is pertinent to emphasize the word WHEN. 
Upon the whole the plan shows progressive thought, but Mr. Fowler 
will have to do a good deal more thinking before he reaches a satisfac- 
tory plan. which this one certainly is not. If he regards this as his “' last 
word’’, he has practically withdrawn himself from the field. 


—3 


Secretary MacVeagh’s ‘The annual report of the Secretary of the 


Views. Treasury opens with a discussion of mone- 

tary reform in which the duty of the Gov- 

ernment to do something is forcibly stated; the vicious sub-treasury 

svstem is particularly condemned. He recommends the extension of 

the emergency currency act which expires in 1914, and gives the follow- 
ing as an epitome of the desired legislation: 

The general features of a new system—to be at all adequate to the emer- 
gency—must include among its necessary features provisions for never- 
failing reserves and never-failing currency,and for the perfect elasticity 
and flexibility of both ; for the permanent organization and organized co- 
operation of the banks, which are now suffering and causing the nation 
to suffer by reason of their unorganized state ; for a central agency, to 
represent and act for the organized and co-operative banks—this agency 
to be securely free from political or trust control, but with the Govern- 
ment having adequate and intimate supervision of it; for independent 
banking units—so independent that noone bank can be owned, controlled 
or shared in any degree, directly or indirectly, by any other bank; for 
the equality of all banks, national or State, both as to standards and as 
to functions—so that every requirement made of a national bank must 
be complied with equally by a State bank, and every function or privi- 
lege enjoyed by a State bank shall be enjoyed by a national bank ; for 
the utilization and the fluidity of bank assets; for the scientific develop- 
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ment of exchanges—domestic and foreign; for foreign banking as an 
adjunct of our foreign commerce ; and for taking the Treasury Depart- 
ment out of the banking business. 

This is an intelligent programme, but so general in terms that no one 
will get a great deal of satisfaction out of it; everybody is looking fora 
way how to do that. 


Riieiiiianh: tate The President in his annual message indorses the 
On the Reform. Secretary’s views and goes a step further in rec- 
ommending the adoption of the general features 
of the Monetary Commission,or Aldrich, plan, with such modifications as 
may prove desirable. In this he exhibits consistency and fealty to his 
party as well. It is to be regretted that there was no one about him 
to have prevented his making several errors in the paragraphs relating 
to the subject. The most important one of these will give rise to some 
amusement among bankers and others who have been drilling it into 
us for years that the lack of elasticity of the bank-note system is the 
chief evil. No fact has been more thoroughly established and dinned 
about for nearly two decades. Yet the message says: 
‘“The only part of our monetary medium that has elasticity is the bank- 
note currency.’’ ‘ 
Elasticity means expansion and contraction’somewhat in accordance 
with needs ; our bank-notes have about as much of that quality as a steel 
rail. Our gold possesses it in a far higher degree, but that was over- 


looked. 
_— 


The “Money Trust’ The resumption of the investigation by the 
Inquiry. Pujo Committee has given a considerable 
amount of interesting reading, because it took 
up the mechanism of the New York Stock Exchange and Mr. J. P. 
Morgan. The members of the Stock Exchange who testified did not 
make out an entirely good case for themselves. They were rather cor- 
nered into admissions, logically following their testimony, that gives 
the Committee good reason for reporting a need for legislation. The 
apparent drift of opinion in Congress favors compulsory incorporation 
of exchanges, which necessarily involves considerable complications, 
and we know not what probable restrictions. Unless very carefully 
handled, any proposed legislation may prove more injurious than 
beneficial; the machinery of our security markets must go on or we 
shall have a disastrous experience; it is so complex and sensitive that 
it must be repaired with the greatest care. It is therefore to be deplor- 
ed that the governors of the Exchange did not undertake the work them- 
selves. They should know best how to do it; but they have not been 
very zealous to accomplish it. We shall look forward with great inter- 
est to see how Messrs. Pujo and Untermyer propose to give us the need- 
ed remedies in a Federal law. 


| 
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Mr. Morgan’s Reading the testimony of Mr. Morgan cannot fail to 
Testimony. impress one with the great abilities and broad-gauge 
views of the man. He is the exponent of enormous 
powers and is familiar with the influence of those powers upon the 
country’s welfare. But he assures Congress that he did not aim to con- 
trol, and did not wish it. If one took it all without a grain of salt one 
would imagine that there could not under any circumstances be such a 
thing as a ‘‘ money trust.’’ On this question there is room for differ- 
ence of opinion. Whether it actual/y exists is quite another matter, 
and as to this we have heretofore freely expressed concurrence with the 
statement of Mr. George M. Reynolds of Chicago, that there is concen- 
tration of money power but no trust. And this is what Mr. Morgan 
clearly says, also. This concentration was a logical result of conditions, 
and Mr. Morgan was the man with the requisite ability to become the 
dominant factor in the control thereof. Upon the whole he has used the 
power to build up rather than to destroy; but it cannot be gainsaid that 
the power has at times been used rather harshly. Still, one “cannot 
make an omelet without breaking eggs.’’ The trouble fis that under 
our defective system a few men got the omelets made from our eggs 
and we have the shells. 


The Lessons tor What Congress should learn from all this is that 
Congress. the monetary and banking laws need early atten- 
tion. There seems still a doubt in the minds of 

some leaders there as to the need of doing much of anything until the 
winter of 1914. This postponement might very easily prove disastrous. 
But naturally the powers that are in control must get together upon 
some form of measure to correct the evils, and this it is maintained re- 
quires much time; with the usual disposition of legislators to postpone 
troublesome questions it will mean a great deal more time than now 
seems probable, unless the business interests of the country begin very 
soon to make their influence felt.. So far as the situation in Washington 
goes, it would seem that almost all the influence has been in the direc- 
tion contrary to that which the business man would be most likely to 
approve ; the antagonistic elements are at work. Why do the business 
interests stand idle and indifferent? Will they pursue this policy until 
some measure clearly detrimental or inefficient is actually passed by 


Congress? 
[| 


Canada’s Bank Canada is alsowrestling with a banking reform prob- 
Question. lem, but not as serious as Ours. Under her gener- 

al law, charters of many banks expired in 1911, 

but in that year the parliament merely extended the law because other 
matters were more pressing. No radical changes are proposed, but 
there are a number of improvements suggested by experience. It is con- 
templated having a government audit or examination of the banks, which 
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is not now in the law. It is further proposed that banks may lend to 
farmers on their grain and live stock, which would certainly aid agri- 
culture. A change in the form of reports will also be asked for. But 
the most important question relates to the note-issues which have re- 
cently not been in satisfactory condition ; the usual limited issues to the 
amount of capital and the supplementary issue, with a tax, in the crop- 
moving period, have not sufficed to meet the needs. The banks could 
under the law only increase notes freely by increasing capital, which 
has not been availed of extensively. It will be interesting to observe 
how Canada will solve the problem ; perhaps we can learn a lesson from 


her experience. 
————_3 


Fisher’s Unshrinkabte Professor Irving Fisher has given the pub- 
Dollar. lic a further insight into his plan to make 

the gold dollar a better standard of values, 

—a subject discussed in the December number of this JouRNAL. He ex- 
plains how easily the plan, of giving the gold producer less for his gold 
when it comes to the mint, would work if we used only gold certificates 
instead of coin. While the certificate would call for dollars, the Treas- 
ury would buy (or sell) the gold only at the price fixed by the index 
numbers of commodity prices; thus keeping the metal on a level with 
foods, etc., instead of being at level of its own and causing prices of foods 
to rise asnow. He argues that the gold coin is merely a metallic certif- 
cate after all, and should be looked upon just as the paper certificate is. 
He concedes that the Treasury would have to be prepared to have a 
reserve of gold bullion on hand so as to meet a change which would 
make gold more valuable and hence lead people to try to get it; but he 
proposes that speculators be prevented from using the new system for 
their own advantage, by having the Government put a tax of 1 per cent. 
on the goldas amintage charge. The further development-of the plan 
will be welcomed by every one, since we are all interested in having a 
‘“ standard monetary yardstick,—an unshrinkable dollar,’’ as he calls it. 


— 


BANKING LAW. 


Two-Name Deposits in two names continue to occupy the attention 
Accounts. of the courts. The latest decision is one by the Appel- 

late Division of the New York Supreme Court, Bon- 
nette v. Molloy, which is to be found among the legal decisions pub- 
lished in this number. 


The. account in question was opened in this form:  “‘New York 
Savings Bank in Acct. Joseph A. Molloy or Margaret Scone, payable 
to either or the survivor.’’ Both of the parties were at the bank at 
the time the account was opened, but the money deposited belonged 
to Margaret Scone. After the death of Margaret Scone her executrix 
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brought an action against Molloy to recover the amount of the deposit, 
claiming that the evidence was not sufficient to establish a gift in favor 
of Molloy. But the court held differently and it was determined that, 
upon the death of Margaret Scone, the fund belonged to Molloy as sur- 
vivor. The decision is based on the ground that, at the time the 
money was.deposited Margaret Scone intended to make Molloy a joint 
owner with her of the fund. 

Under section 144 of the New York Banking Law, which, how- 
ever, had no bearing on this case for the reason that it went into effect 
after the account was opened, the question of intention is eliminated, 
and the mere opening of a two-name account makes the parties joint 
owners, irrespective of intention. This statute provides that moneys 
so deposited shall belong to the individuals named “as joint tenants, 
and the same together with all interest thereon shall be held for the 
exclusive use of the persons named, and may be paid to either during 
the lifetime of both, or to the survivors after the death of one of them.”’ 


Ss 


Negotiability of The negotiability of a certificate of indebted- 
Certificate payable ness was the question before the United States 
in Exchange. Circuit Court in the case of Security Trust 
Company v. Des Moines County, 198 Fed. 

Rep. 331, om another page herein. 

It was contended that the certificate was not negotiable for the rea- 
son that it was payable ‘‘in New York or Chicago exchange,’’ although 
it was admitted that, had the certificate been payable wi/h exchange 
instead of 7z exchange, it would have been negotiable. 

The case being in a Federal Court, the Court was not bound by the 
decisions of the State in which the Court was sitting, Iowa, nor by the 
Negotiable Instruments Law, which has been adopted in that State. 

It was held that the distinction, attempted to be drawn, was too 
technical. In deciding that the certificate was negotiable the Court 
said: ‘This is very critical, and the distinction so refined that it is 
difficult to see it. Whether ‘in’ and ‘with’ are synonyms, and 
whether there are such things as synonyms, I leave to others who 
have time for such discussions. But great commercial questions like 
this ought not to turn on the particular shade of meaning of some 
preposition. The defendant agreed to pay so much money, and the 
payee was to receive it. The payee was in another State. It must 
either come after the money, or the money, when paid at the county 
treasurer’s office was to be carried in some form to Rochester, N. Y. 
It was a method of carriage to Rochester, which would be attended 
with cost, and it was agreed that the payor would pay the cost. I do 
not say the distinction between ‘in’ and ‘ with’ cannot be seen, but it 
is difficult to see. The great per cent. of the business of the country, 
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and a great per cent. of that paper is payable both ‘in’ and ‘ with’ 
exchange.’’ 
[ ee | 


Liability of Bank An action for libel may arise out of an honest 

President for Libe: mistake,and the recent decision of the Supreme 

Court of Kansas in the case of Richardson v. 

Gunby, 127 Pac. Rep. 533, published on another page, bears evidence 

that even a bank president may fall into such error and may be subjected 
to liability for damages as a result of his blunder. 

The letter which was the cause of the trouble in this instance was 
written in response to an inquiry directed to the bank of which the de- 
fendant was president,asking information concerning a cement company 
of which the plaintiff was the secretary. 

The letter written by the president stated that the cement company 
had been characterized as a paper concern by the state bank examiner 
and that none of its stock had been placed locally because “‘ no one local- 


ly has any faith in the integrity or ability of its officers.’’ Referring 
directly to the plaintiff, the letter stated: ‘Its secretary is regarded 


as one of the most tricky men in this community and a good man to leave 
strictly alone, and all of his projects.’’ The letter closed with this state- 
ment: ** The above information is submitted in confidence and in re- 
ply to your inquiry for same, and if of any value to you we will expect 
such information so treated.’’ It was signed by the defendant. 

The defendant admitted writing the letter, but alleged that he be- 
lieved his correspondent, whose letter-head bore the imprint, ~ Inter- 
nal Revenue Service, 6th District of Indiana, Collector’s Office,’’ was 
an officer of the government, and an investor honestly seeking informa- 
tion, and that he answered the inquiry in good faith. He defended on 
the further ground thai the letter of inquiry was written at the instance 
of the plaintiff as a decoy to induce the defendant to make a statement 
upon which an action for damages might be predicated. 

On the appeal, which was taken from a judgment in favor of the de- 
fendant, the judgment was reversed and a newtrial was granted. One of 
the grounds upon which the judgment was reversed was that the trial 
judge erroneously explained the law to the jury. Referring to the de- 
fense that the letter of inquiry was written as a decoy, the trial court 
made the following statement to the jury: ‘‘ If this letter * * * was 
the result of a decoy letter sent to Mr. Gunby (defendant) at the instance 
and request of Mr. Richardson (plaintiff), plaintiff cannot recover,.for 
the reason that it would place the plaintiff in the situation of publishing 
a libel against himself—a thing which the law will not tolerate.’’ 

The appellate court determined that this statement lacked an im- 
portant qualification. The reason why a person cannot recover dam- 
ages in such a case, where he instigates or invites the libel, is that he 
does it for the purpose of predicating an action for damages upon it. 
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He may not thus assist in building-up a cause of action for the purpose 
of benefiting himself. But if the plaintiff instigated the inquiry for the 
purpose of ascertaining whether the defendant or the bank of which he 
was president was issuing evil reports concerning the cement company 
or its officers, so that he might counteract or put a stop to such reports, 
or for any other proper purpose, and not for the mere purpose of laying 
the foundation of an action for damages, then the fact that he started 
the inquiry would not estop him from maintaining an action for libel. 
The decision forcibly brings out the warning that officers of banks 
cannot be too circumspect in the matter of expressing their ideas as to 
the credit and integrity of others, even in their private correspondence. 


3 


Conditionai Bin The liability of the acceptor of a bill of exchange, 

of Exchange. in the case of Tisdale Lumber Company v. Piquet, 

137 N. Y. Supp. 1021, on page 33 of this number, 

depended upon the negotiability of the bill. If the bill were negotiable 

the holder could recover on it. But, if it were a mere assignment of 

money due or to become due, the holder could not recover, for there 
was no evidence of any such indebtedness. 

The bill was drawn for the amount of $4,500, and directed ‘‘the 
same to be deducted from money due me on loan on the five houses,’’ 
etc. It also provided that it should be paid in installments at certain 
periods in the construction of the buildings. One of the essentials of 
a negotiable bill of exchange is that it be unconditional, and it was held 
that the bill in this instance was not unconditional. By its terms it was 
payable only upon certain contingencies. Liability on it arose only in 
case the moneys referred to came into the acceptor’s hands, or if this 
was prevented by some act on the part of the acceptor. 

Generally speaking certainty is one of the first essentials of a circu- 
lating medium. If conditions written upon the face of a negotiable in- 
strument were to be permitted, then every holder would necessarily be 
charged with notice of the conditions. And to be in a position to assert 
his equities, he would be bound to show that he had used all diligence 
to ascertain whether the condition had been fulfilled. And, the very 
essence of business paper being that it should pass freely from hand to 
hand, toallow such an ingredient in the theory of negotiability would 
be an absurdity. Norton on Bills and Notes, page 33. 

In the leading case of Gibson v. Minet, 1 H. Bl. (Eng.) 618, 
the theory is explained thus: “The title of a bearer is self evi- 
dent. The title of an indorsee appears by the indorsement itself. 
Everything which is necessary to be known in order that it may be seen 
whether a writing is a bill of exchange, and as such, by the custom of 
merchants, partakes of the nature of a specialty, and creates a debt or 
duty by its own proper force, appears at once by inspection of the writ- 
ing. The wit of man cannot devise anything better calculated for cir- 
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culation. The value of the writing, the assignable quality of it, the 
particular mode of assigning it, are created and determined in the 
original frame and constitution of the instrument itself; and the party 
to whom the bill of exchange is tendered has only to read it, need look 
no further, and has nothing to do with any private history that may 
belong to it. The policy which instituted this simple instrument de- 
mands that the simplicity of it should be protected, and that it should 
never be entangled in the infinitely complicated transactions of particu- 
lar individuals into whose hands it may come.’’ 


Instruments Payable Out Another reason why the bill involved in 
ot a Certain Fund. the case published on page 33 herein is 
not negotiable is that it is payable out 
of a certain fund. From the earliest times such instruments have been 
held to be devoid of negotiability. Thus in Jenney v. Herle, 2 Ld. 
Raym., (Eng.) 1361, the court said: ‘‘ It would be very mischievous to 
make such notes as these, which are but appointments, bills of exchange; 
for, at that rate, if a tradesman applies to a gentleman for money for his 
bill, says the gentleman, ‘I will direct my steward to pay you,’ and 
writes to him, ' Pay to J. S. the money mentioned in this bill out of the 
rents in your hands.’ The steward has no rents in his hands. It can 
never be imagined that the gentleman should be liable to be sued upon 
this as a bill of exchange.’’ And the court accordingly refused to con- 
sider the instrument before them a bill of exchange, and declared it to 
be a ‘bare appointment to pay money out of a particular fund.’’ The 
modern doctrine is the same. Norton on Bills and Notes, page 37. 


Uncertainty as An instrument may be negotiable though payable 
to Payment. upon the happening of an event which, though cer- 

tain to occur, is uncertain as to the time of occur- 
rence, as an instrument payable upon the death of a certain person. But 
there was nothing certain about the happening of the event upon which 
the bill of exchange in this case depended,namely,the construction of the 
houses in question. The houses might never be completed or even com- 
menced. The case of Beardsley v. Baldwin, 2 Strange (Eng.) 1151, 
presents aninstance of uncertainty of this character. It was there held 
that an instrument payable a certain number of days after the defen- 
dant should marry was not negotiable. Inthe early English decision 
of Braham v. Bubb, MS.,Trin.Term1826, Middlesex,it was held that an 
instrument payable four years after date, if I am then living,’’ was 
not negotiable. In the opinion it was said: ‘It is contingent whether 
the note will ever be payable, for, if the maker should die within four 
years, no payment is to be made.’’ Instruments of this kind can have 
no definite value. It would be unwise from a business point of view 
to allow such conditions to be incorporated in paper which is to serve 
as a circulating medium. Hence the reason of the rule that such instru- 
nents are not negotiable, because uncertain. 


The Eftect of The difference in effect between a certification by 
Certification. the holder of a check and a certification by the 
drawer is brought out in the case of Davenport v. 

Palmer, 137 N. Y. Supp. 796, on page 38 of this issue. 
The check in question was delivered in satisfaction of a mortgage. 
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The agent of the mortgagee asked fora certified check, and such a 
check payable to the order of the mortgagee was tendered to the agent. 
He objected to the check on the ground that it was not payable to his 
order, his object in wishing it so payable being to enable him to obtain 
his fees before turning the balance over to the mortgagee. The check 
was accordingly made payable to the order of the agent, as well as to the 
order of the mortgagee by interlining the agent’s name in the body 
of the check and having the change noted on the books of the bank. 
This was done by the drawer of the check. The agent immediately de- 
posited the check, but, before it could be presented for payment the 
drawee bank had failed and payment was refused. 

This action was brought to cancel the satisfaction piece and to fore- 
close the mortgage. The right of the plaintiff to foreclose turned upon 
whether or not the drawer of the check was released by the certifica- 
tion so as to cause the check to operate as a payment of the debt. 

It is well settled that, where the holder or payee of a check pro- 
cures its certification by the drawee bank, the drawer of the check is 
released from further liability thereon. The contract between the 
drawer and payee of the check is that the latter shall be entitled to 
payment upon presentation of the check to the bank upon which it is 
drawn, and not that the payee or holder may accept the bank’s certi- 
fication in lieu of immediate payment. When the payee or holder, 
instead of insisting upon immediate payment, causes the check to be 
certified, he in effect causes the funds to be withdrawn from the con- 
trol of the maker, and leaves them with the bank for his own accom- 
modation. Such a certification operates substantially as a certificate 
of deposit in favor of the payee or holder, and the law treats his act 
in obtaining it as a release of the drawer and prior indorsers. 

Where, however, the,drawer causes the check to be certified before 
delivery, the same reason does not exist for holding him discharged 
from liability. The certification under such circumstances merely 
operates as an assurance that the check is genuine, and the effect of it 
is to bind the certifying bank along with the drawer. 

In the present case the check was certified and the agent’s name 
inserted as payee at the request of the agent. The court held that this 
did not alter the general rule that certification prior to delivery does 
not release the drawer. The addition of the agent’s name as one of 
the payees before the delivery of the check necessitated only an an- 
notation in the books of the drawee bank and could not in any way 
lessen the drawer’s obligation. 

Referring to the case of Randolph National Bank v. Hornblower, 
160 Mass. 401, 35 N. E. Rep. 850, the court said: “‘It was held that 
the certification of a check by the drawer prior to delivery, even al- 
though made at the request of the payee, does not release the drawer ; 
and such is, I think, the proper rule. No case to the contrary has been 
cited nor found. Certainly the reasons for releasing the drawer from 
liability when the check has been certified by the holder after the de- 
livery do not exist in such a case. The purpose of requesting the 
drawer to have the check certified before delivery is generally that the 
bank may be made liable thereon as well as the drawer, thereby en- 
abling the payee to more readily negotiate the check. A request by 
the payee for such a certification should not, therefore, be deemed an 
election to take the certified check in payment of the debt.’’ 
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SYNOPSIS OF THE NEW FOWLER PLAN. 


I. Organization. There are to be created at least 28, (but not more- 
than 42) Commercial Zones, to be incorporated and to be designated by numbers; 
with a financial or redemption center in each. 

Each zone to be divided into 7 districts, each composed of an approxi- 
mately equal number of zasiona/ banks to be organized into associations under 
a Bankers’ Council of 15; one banker and one business man from each district, 
to be elected by the member-banks, each bank having one vote, for 7-vear 
terms but rotating; these 14 elect a president, resident of the zone, who is to 
be a Deputy Comptroller of the Currency; his term to be fixed by the Council. 

A Board of Control for each zone, to consist of the president of the Council 
(as chairman) and 6 bankers, one from each of the districts excepting the 
one from which the chairman comes; term of office 7 years but rotating. 
Salary of board members $5,000, that of the chairman to be fixed by-the 
Board. Members of the Board not to be officers or shareholders in any bank 
in their zones, during term of office. 

The American Reserve Bank to be created and incorporated; directors 1 
from each zone (say 28), terms 7 vears but rotating; 3 appointed by President 
U.S., and Secretary of Treasury and Comptroller of Currency ex officio. Only 
half of elected directors to be bankers; even-numbered zones choose business 
men, odd-numbered ones bankers, alternating. Board elects a non- 
member as president of Bank, also a vice president, for 3-year terms, and 
other officers. Office to be in Washington, all directors to live there. Salaries 
of directors except the two ex-officio $10,000; president $25,000, vice president 
$18,000. The Board would thus number 35 in all. 

II. Duties. Bankers’ Council is advisory body to Board of Control, but 
only when called on; but may consider appeal from Board by any citizens in 
zone. On any appeal, decision of Council is final. 

Board of Control supervises national banks in the zone, including examin- 
ations. Members of Board to act as receivers for failed banks in their dis- 
tricts. Chairman of Board to make such reports as directors of Reserve Bank 
and Comptroller of Currency require. 

Each Commercial Zone to maintain a clearing-house at its financial center 
to collect and clear bank-notes, checks, and drafts on banks in its zone, at par. 

Reserve Bank to publish balance-sheet and a bulletin weekly. 

III. Powers. Each Commercial Zone is to have certain functions as a 
bank for banks; may receive deposits w7thout interest from the member-banks 
discount commercial paper for them, deal in commercial paper with them, 
and act as agent for banks in any zones. 

The Reserve Bank is to fix the regulations of business and the rates for 
discounting by the zones.; is to be a bank for banks, receiving deposits without 
interest, hold reserves for member-banks; may dealin gold, foreign and domestic 
exchange and U.S. bonds, act as agent for member-banks and the Government. 

National banks are to be given a// the powers necessary to do business like that 
of trust companies and of savings banks, may accept paper 4 months to run, based 
on goods, for customers, keeping same reserves against acceptances as against 
deposits. National banks with at least $2,000,000 capital and surplus may es- 
tablish branches abroad, with approval of Reserve Bank. 


IV. Bank-Note Currency. National banks may retire their bond- 
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secured notes by deposits of lawful money in the Treasury in the manner now 
provided by law; and may issue notes to be furnished bv the Treasury, to the 
amount of their capital without bond or other security, (asset currency), pro- 
vided they arrange for redemption of the notes by a member-bank in a re- 
demption center, and deposit in the Reserve Bank go/d equal to 7% of their 
deposits and 7% of the note-issues taken out, to be averaged semi-annually 
for the prior six months; these reserves to increase annually for 3 years until 
they reach 10 @. 

Note-issues may be increased to twice the capital, with approval of 
Board of Control, notes to be furnished the Board by the Government for the 
purpose. 

Notes to be first lien on assets, including double liability of shareholders; 
to be receivable at par for a// dues to the Government and demands owing by 


_ it except interest on the debt; and to be received at par in payments to, or de- 


posits in national banks. . 

Notes to be taxed 2 & per annum payable semi-annually to Reserve Bank. 

Expense of sending notes for redemption to center within a zone to be 
borne by Board of Control; but when from another zone, to be charged to is- 
suing bank. 

V. Deposit Reserves. Beside the reserve as above, banks to hold 
6 @ cash against individual deposits up to $6,000,000, increasing 4% for each 
additional $500,000, until on $10,000,000 or over it is to be 10 4%; on dank de- 
posits or balances it is to be 20 4; note-redemption funds carried in the redemp- 
tion-city bank may be part of reserve. No bank-notes to be held in reserves, 
under 10% per day penalty. 

Reserves may fall 75 % below the required ratio af any time provided they 
average the required ratio for the calendar vear. 

Reserves may be built up by the rediscount or sale of commercial paper,on 
application to Board of Control. 

If reserves are not maintained, banks to pay penalty of 10% on all loans in 
excess of required reserve; but directors of Reserve Bank may suspend this 
in case of demand for gold during panic, crop-moving or extraordinary con- 
ditions. 

Deposits in each bank, limited to 10 times the capital. 

VI. Trust Business. Banks must have at least $50,000 capital to do 
trust business, which is to be done under Sfate /aws ,; if no such laws exist, 
Reserve Bank may prescribe regulations ; separate department and accounts 
to be kept. 

Deposit reserves: 7% cash with Reserve Bank, and from 6 to 10% cash in 
bank, as in case of commercial deposits. 

VII. Savings Business. Must keep separate department and accounts; 
investments to be made according to State laws, or if none, regulated by Reserve 
Bank; savings investments to secure savings depositors exclusively, with 
recourse, in case of deficit, to capital and surplus pro rata. May require 30 
days’ notice of withdrawal of deposits and may reserve right to pay half in 3 
months, half in 6 months. 

Deposit reserve: 5% in gold with Reserve Bank, averaged on deposits 
semi-annually; to be invested by the Bank in bonds for benefit of all savings 
depositors in member-banks. 

VUI. State Banks, etc. Every person or corporation using word 














14 THE BANKING LAW JOURNAL 


bank or banker and every trust company, affer January 1, 1915, is to keep 
same reserve as herein fixed; failing to do so, must pay Government a tax 
annually equal to 10% on deposits, etc., not so protected by reserves (mutual 
savings banks excepted); and if bank-notes, checks, etc., held in reserve, 
shall pay 10% per day ; must make sworn statement on these matters to the 
Government annually on January 1, or pay fine of $1,000 for each day de- 
laved. 

IX. Government Deposits. When deposits of bank-members with 
Reserve Bank reach $500,000,000, bonds held by the Treasury to secure 
public deposits to be returned to banks, and banks having such deposits to 
pay 2% interest thereon; this 24 to go into a greenback-redemption fund. 
Reserve Bank to guarantee the deposits. 

When the Reserve Bank fund shall amount to $500,000,000 the Govern- 
ment is to deposit and keep its working balance there, (say $50,000,000), and 
the Bank is to be fiscal agent for the United States. When the fund reaches 
$1,000,000,000 all Government receipts are to be paid into the Bank. 

X. Funds, Profits, Etc. The tax on notes paid to the Reserve Bank 
is to be used (1) to pay expenses of the new system ; (2) to pay the Govern- 
ment 1% per annum on the amount of its 2¢ bonds outstanding, until ma- 
turity in 1930; (3) to establish a fund equal to 5% of the note issue, to pay 
notes of failed banks; (4) the balance to go to Government for the green- 
back-redemption fund. 

Profits of zones and Reserve Bank combined may be distributed pro rata 
among member-banks according to deposits in Reserve Bank; but may not 
exceed 2% per annum, until greenbacks have been redeemed and canceled ; 
hence profits in excess of 2% to go to Government for the greenback-redemp- 
tion fund. 

XI. Two Per Cent. Bonds. When the Reserve Bank begins to pay 
the 1¢ a year on account of these bonds the Government shall make them 3 
per cents. 

XII. Greenbacks. When full provision has been made to redeem 
greenbacks ($196,681,016), they shall no longer be used for reserves of 
national banks ; they are to be canceled as received by the Treasury. 

XIII. Silver Certificates and Coin. When all this has been done 
the Reserve Bank shall assume the obligation of maintaining the silver cur- 
rency of the United States at par. 

XIV. Sundries. Organizing new national banks (or conversion of 
State banks must have approval of Board of Control, subject to appeal to 
Bankers’ Council. 

Bank-members may establish branches in places within zone, with 
approval of Board of Control, if no national bank within 20 miles of 
place; but are to be discontinued as soon as an incorporated bank is estab- 
lished there with capital at least $10,000. Branches to be conducted under 
rules fixed by Reserve Bank. 

Present 5¢ Redemption Fund to be returned by Treasury to national 
banks surrendering circulation. 

When a bank-member goes out of business its reserves on deposits and 
notes with Reserve Bank to be returned, if all liabilities are provided for. 

Bond-secured notes coming in to any national bank to be sent at once to 
financial center to be presented to Treasury for redemption and cancellation. 
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NOTICE OF DISHONOR (Continued). 


12. Form of Notice in General. 

No particular form of notice is required. It may be given in 
any terms which sufficiently identify the instrument,and indi- 
cate that it has been dishonored by non-acceptance or non- 
payment. 

13. Notice May Be Verbally Given, Except in Kentucky. 

Under the Negotiable Instruments Law, except as adopted in 
Kentucky, notice of dishonor may be written or verbal. 


Ys. 


We 


WS 


14. Effect of Failure to Sign Notice of Dishonor. 

Under earlier decisions an unsigned notice was invalid, but 
under the statute the notice need not be signed, except in 
Kentucky. 

15. Effect of Failure to State that Instrument Has Been Pre- 
sented. 

As a general rule a notice of dishonor need not expressly state 
that the instrument was presented and payment demanded. 


It is sufficient if it indicates that the instrument has been dis- 
honored by non-acceptance or non-payment. 


Ws 


$12. Form of Notice in General. While there are certain require- 
ments which a notice of dishonor, to be valid, must meet, the law pre- 
scribes no set phraseology for such notices. In general it may be said 
that notice may be given in any terms which sufficiently identify the in- 
strument and indicate that it has been dishonored by non-acceptance or 
non-payment. 

In the earlier decisions the courts were inclined to rule that a notice 
which did not comply with every technical requirement of the law was 
invalid. But greater leniency is shown in the later decisions. The 
tendencyof the courts now is toward recognition of the fact that the object 
of requiring notice of dishonor is merely to enable the parties entitled 
to such notice to take the necessary measures to charge with liability all 
persons liable tothem. Ifa notice, though lacking in some particular, 
such as a statement of the date, or maturity, or amount of the dishonor- 
ed instrument, describes it in sufficient detail so that the party receiv- 
ing it is not misled or confused, the notice will generally be ruled valid. 
In passing upon the validity of notices of dishonor, the courts will protect 
honest holders of negotiable paper, who may have given an unskillfully 
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drawn notice of dishonor, where they can do so without injustice to the 
party to whom the notice is sent. 

It has frequently been held by the courts that no particular form of 
notice of dishonor is required and that the validity of such notices is a 
matter to be decided upon by the circumstances of each individual case. 
Zollner v. Moffitt, 222 Pa. St. 644, 72 Atl. Rep. 285. The quotations 
which follow, taken from a few of the decisions involving the form of 
notices of dishonor, will serve to illustrate in a general way what the 
law demands in this regard. 

‘A notice should sufficiently describe a note, to apprize the party to 
whom it is sent what note is meant. If he is not misled by it, but 
understands what note is referred to, it is sufficient. Although it may 
not give all the essential parts of the note, or may describe it in some 
respects inaccurately, the description must be so full and true as to 
identify it. 

‘To render a variance fatal, it must be such that, under the cir- 
cumstances of the case, the notice conveys to the indorser no sufficient 
knowledge of the note which has been dishonored. No precise form of 
words is necessary in such a notice, but the language must be such as 
to convey notice of what the bill or note is, and that payment of it has 
been refused.’’ Howland v. Adrian, 30 N. J. Eq. 41. 

‘The form of notice is not material; all that is necessary is, that 
within a reasonable time after dishonor, the party liable and intended 
to be charged should be apprized of the dishonor, and that he is looked 
to for payment.’’ Martin Dumee & Co. v. Brown, 75 Ala. 442. 

‘The law prescribes no exact form of notice. All the books agree 
that, if it affords reasonable information what bill it is that has been de- 
manded and is dishonore], it will suffice; leaving every case to depend 
on its own circumstances as to the precise form and fulness of the notice. 
It was so decided in the case of Kilgore v. Bulkley, 14 Conn. 362. Most 
obviously, knowledge in fact in the person notified is the great and im- 
portant point to be established, and this is to be made out, as in other 
cases, by evidence which is satisfactory to the mind, although in the law 
merchant, in certain cases, definite and technical rules prevail for the 
sake of greater certainty and dispatch. As we have said, we do not 
know of any technical rule as to the form of communicating the knowl- 
edge, nor have we seen any laid down in the books. It is not even of 
necessity communicated by writing. In some cases it may be given to 
the indorser in person, by word of mouth, and this, whether notice is a 


question of law, to be decided upon facts conceded, or by a jury upon 
the evidence given in a trial. 

‘* Notice to an indorser may contain more than is necessary, and 
more than is true and yet be good enough. It may contain less than 
the whole truth, that is less than what an exact copy of the note if sent 
to the indorser would give, and be good. This must necessarily be so, 
from the principle of law that no form of notice is prescribed, and that 








; 
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there is no general rule with regard to the notice other than the one al- 
ready mentioned. Thus, the omission of the date of the bill, the stat- 
ing of a false date, or an inaccurate statement of the amount, is neither 
of them, of course, fatal to the notice, as has been repeatedly held, if the 
notice be otherwise sufficiently full to give the needed information.’’ 
Gill v. Palmer, 29 Conn. 54. 

‘“ Any form of notice to an indorser is sufficient to fix his liability, 
if the instrument in question was intended to be described in such no- 
tice, and the party was not misled or deceived thereby as to the instru- 
ment intended.’’ Kilgore v. Bulkley, 14 Conn. 362. 

‘“It seems that the notice would be good, if it be sufficient to put the 
party on inquiry, and prepare him to pay it or defend himself. Even if 
there is some uncertainty in the description of the bill or note, if it does 
not tend to mislead the party it will be good.’’ Spann v. Baltzell, 1 Fla. 
301, 324. 

‘A notice is sufficient if, on the whole, it so désignates or distin- 
guishes the paper as to leave no resonable doubt in the mind of the par- 
ty notified what paper was intended.’’ Rudd v. Deposit Bank, 105 Ky. 
443, 49 S. W. Rep. 207. 

The provisions of the Negotiable Instruments Law, regulating the 
form of notices of dishonor, are as follows: 

‘“ $166. When Notice Sufficient. A written notice need not be sign- 
ed, and an insufficient written notice may be supplemented and validat- 
ed by verbal communication. A misdescription of the instrument does 
not vitiate the notice unless the party to whom the notice is given is in 
fact misled thereby.”’ 

‘'$167. Form of Notice. The notice may be in writing or merely 
oral, and may be given in any terms which sufficiently identify the in- 
strument, and indicate that it has been dishonored by non-acceptance 
or non-payment. It may in all cases be given by delivering it person- 
ally or through the mails.’’ 

$13. Notice May Be Verbally Given,Except in Kentucky. It is provid- 
ed in the statute already quoted that notice of dishonor may be written or 
oral. But, apart from the statute it has generally been held that notice 
may be verbal or inwriting. Standard Sewing Machine Co. vy. Smith, 
Del., 40 Atl.Rep. 1117; Zollner v. Moffitt, 222 Pa. St. 644, 72 Atl. Rep. 
285; Martin Dumee & Co.v. Brown, 75 Ala.442. In the last cited case it 
was said: ~~ True, as is often said in the books, it is more prudent to 
give the notice in writing, because thereby the evidence of it will be 
the better preserved, in the event the fact becomes a matter of dispute. 
But this is far from saying that notice in writing is indispensable.’’ 

A verbal notice of dishonor need not necessarily be given by the 
holder personally, but may be given through his agent. Kelly v. Theiss, 
77 N. Y. App. Div. 81, 78 N. Y. Supp. 1050. And the notice need not 
be given individually to the person to be charged, but may be given to 
his agent. Scarbrough v. City National Bank, Ala., 48 So. Rep. 62. 
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It must, however, appear that the person claiming to have given 
verbal notice of dishonor, had such intention at the time of giving no- 
tice. Not every conversation can be distorted into a verbal notice of 
dishonor. Thus, where a bank requested one, who had indorsed notes 
to the bank after maturity, to return the proceeds of the notes, which, 
pursuant to the original agreement; were deposited to the indorser’s 
credit, and were to remain as security for the payment of the notes until 
it could be ascertained that certain assets assigned to the bank by the 
makers would be sufficient, but which, without right, had been with- 
drawn by the indorser, it was held that such demand could not be treat- 
ed as a notice of dishonor. German American Bank y. Atwater, 165 
N.Y. %. 

The notice of dishonor given in the case of Woodin vy. Foster, 16 
Barb. (N. Y.) 146, was verbal and was held valid. A witness here 
testified that he informed the indorser that the note had been presented 
for payment and that the maker had refused to pay it. He did not de- 
scribe the note by date and amount, but it was entirely clear that the in- 
dorser well understood what note was referred to and the notice was ac- 
cordingly deemed sufficient. 

In Kentucky the sections of the Negotiable Instruments Law now 
under consideration were altered before they were adopted, so that in 
that state a notice of dishonor, to be valid, must be in writing and must 
be signed. Grayson County Bank v. Elbert, 143 Ky. 750, 137 S. W. 
Rep. 792. 

The sections in question as adopted in Kentucky are rather awkward- 


lv phrased and read in this manner: 
‘*\ written notice need be signed, and an insufficient written no- 


tice may be supplemented and validated by a written communication,’’ 
etc. 

‘“The notice may be in writing, and may be given in any terms which 
sufficiently identify the instrument,’’ etc. 

A comparison of these provisions with the corresponding provisions 
in other states, which are set forth in section 12, will indicate how they 
were changed by the Kentucky legislature. 

$14. Effect of Failure to Sign Notice of Dishonor.—The Negotia- 
ble Instruments Law, section 166, specifically provides that a written 
notice of dishonor need not be signed. This is a wise and just provi- 
sion. The failure to sign a notice of dishonor is always a mere over- 
sight and cannot in any way mislead or injure the person to whom it is 
sent. 

Some of the eariler decisions held that an unsigned notice of dis- 
honor was a nullity and gave no rights to the party in whose behalf it 
Was sent. 

A notice not signed by any person was held invalid in the case of 
Walker v. Bank of *fissouri, 8 Mo. 705, decided in 1844. A similar con- 
clusion was reached in the case of Bank v. Dibrell, 91 Tenn. 301. And 
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in the case of Walmsley v. Acton, 44 Barb. (N. Y.) 312, it was said: 
‘' If the notice is verbal, it must be given by someone thus entitled to 
give it in fact; and if written, it must appear upon its face to be so 
given. An anonymous notice is no notice. It is no more than notice 
from a stranger, or casual information of the non-payment of a bill; 
neither of which would be good notice.’’ The notice in this case was 
subscribed merely © Respectfully yours,’’ with no signature appended. 

These decisions, however, have been superseded by the Negotiable 
Instruments Law, section 166, which specifically provides that a 
written notice need not be signed. As has already been stated this 
section was adopted in different form by the Legislature of Kentucky, 
and in that state a notice of dishonor must be in writing and must be 
signed. The statute was so construed in the case of Grayson County 
Bank v. Elbert, 143 Ky. 750, 137 S. W. Rep. 792, 28 B.L.J. 678. 

$3 15. Effect of Failure to State that Instrument Has Been Pre- 
sented.—The question has been raised in some of the cases as to 
whether it is essential to the validity of a notice of dishonor that it ex- 
pressly declare that the instrument in question was presented for pay- 
ment or acceptance, and payment or acceptance refused. 

The Negotiable Instruments Law does not seem to require such a 
statement in notices of dishonor. Section 167 provides that the notice 
may be given in any terms which sufficiently indicate that the instru- 
ment has been dishonored by non-acceptance or non-payment. A 
mere statement that an instrument has been dishonored, without 
setting forth that it was presented and payment demanded, would seem 
to satisfy this requirement. 

Under this section it might possibly be held that a notice must state 
whether the instrument was dishonored by non-acceptance or non- 


payment. But it is doubtful if any court would so hold, for this is a 


matter that an indorser would know from other circumstances con 
nected with the dishonor, without a statement to that effect in the 
notice of dishonor. 

On the question of the necessity of reciting a demand in the notice 
there have been decisions both ways. It has been held that a notice, 
which does not state that the note has been presented to the maker and 
was dishonored, is insufficient to charge an indorser with liability. 
Graham v. Sangston, 1 Md. 59. Inthe opinion it was stated: “ Al- 
though no precise form of words is necessary to be used in giving the 
notice, yet, it is indispensable that it should, either expressly, or by 
just and natural implication, contain in substance the following requi- 
sites:—First. A true description of the note, so as to ascertain its 
identity. Second. An assertion that it has been duly presented to 
the maker at its maturity, and dishonored.’’ 

It was held in the case of Merchants’ National Bank v. Bentel, 15 
Cal. App. 170, 113 Pac. Rep. 708, 28 B. L. J. 510, under the California 








20 THE BANKING LAW JOURNAL 


Civil Code providing that a notice of dishonor must inform the indorser 
that the instrument has been dishonored, a mere demand of payment 
of the indorser is not notice that a like demand has been made of the 
maker and that payment was refused. 

In the case of a note payable at a bank it has been held that a notice 
which merely asserts that the note is unpaid is sufficient. Hunter v. 
Van Bonhorst & Co., 1 Md. 504, where the court said: ‘‘ Where a 
note is made payable at a bank, it is the duty of the maker to pay it 
at the bank on the last day of grace, if the note is there for collection, 
and if he fails to do so, the note is dishonored. Notice in such a case 
to the indorser, that the note is unpaid is a notice that it is dishonored ; 
whereas in other cases, notice in the same words, that the note is un- 
paid, would not necessarily imply that it was dishonored, because the 
note might remain unpaid, while, in fact, it may never have been pre- 
sented to the maker for payment.’’ 

There are other decisions which hold (and it is believed that they 
represent the better rule) that, irrespective of where a note is payable, 
the notice of dishonor is good although it does not expressly state that 
the note was presented and payment demanded. It was objected in 
the case of Mills v. Bank of the United States, 11 Wheat. (U. S.) 431, 
6 L. Ed. 512, that the notice of dishonor, by which it was attempted to 
charge an indorser with liability, did not state that a demand of pay- 
ment had been made. The notice merely stated that the note “’ has 
been protested for non-payment.’’ Answering this objection the 
Supreme Court, speaking through Mr. Justice Story, said: “It is cer- 
tainly not necessary that the notice should contain such a formal allega- 
tion. It is sufficient that it states the fact of non-payment of the note, 
and that the holder looks to the indorser for indemnity. Whether the 
demand was duly and regularly made, is a matter of evidence to be 
established at the trial. If it be not legally made, no averment, how- 
ever accurate, will help the case; and a statement of non-payment 
and notice is, by necessary implication, an assertion of right by the 
holder, founded upon his having complied with the requisitions of law 
against the indorser.’’ 

The following notice was held sufficient as a notice of dishonor by 
the Supreme Court of Michigan in the Case of Cromer v. Platt, 37 
Mich. 132: ‘‘ We hold a note given by Thomas A. Bunbury, dated 
St. Joseph, July 1, 1872, payable seven months after date to your 
order, for one hundred and fifty dollars with interest at ten per cent. 
The note being indorsed by you, and not paid at this date, we look to 
you for payment of the same.’’ 

This notice is full in every respect except that it does not specif- 
ically state that the note was presented for payment and that payment 
was refused. The facts of presentment and refusal are left to infer- 
ence. But this was held not to invalidate the notice. 

(To be Continued.) 

















This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 











LIABILITY OF BANK PRESIDENT FOR LIBEL. 


Richardson v. Gunby, Supreme Court of Kansas, November 9, 1912. 127 Pac Rep. 533 


At the instance of the plaintiff a letter was written to a bank asking information 
concerning a certain corporation. The president of the bank answered the letter, 
stating that no one had any faith in the integrity or ability of the company’s officers 
and that its secretary was regarded as one of the most tricky men in the cc mmunity. 
It was held that if the letter was written merely for the purpose of creating grounds 
upon which to predicate an action for damages, the plaintiff could not recover; but, 
if the plaintiff's object was to locate the source of evil reports, in order to counter- 
act them, or for any other proper purpose.an action might be maintained against the 
president. 


Action by M. E. Richardson against J. F. Gunby. Judgment for 
defendant, and plaintiff appeals. Reversed, with directions. 


BENSON, J. This is an action to recover damages for an alleged libel. 
E. H. Neal of Indianapolis, Ind., addressed a letter to the Altoona 
State Bank asking for information concerning the Altoona Portland 
Cement Company and its officers. The letter stated that the company 
was bidding for investors. Responding to this inquiry, the appellee, 
who was president of the bank, wrote a letter to Mr. Neal, in which it 
was stated that the cement company had been characterized as a paper 
concern by the state bank examiner; that none of its stock had been 
placed locally, because “‘no one locally has any faith in the integrity or 
ability of its officers. Its secretary is regarded as one of the most tricky 
men in this community and a good man to leave strictly alone, and all 
of his projects. The letter otherwise reflected upon the credit and stand- 
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ing of the company and closed with the statement, ‘‘The above infor- 
mation is submitted in confidence and in reply to your inquiry for same 
and if of any value to you we will expect such information so treated,’’ 
and was signed “‘J. F. Gunby, President.’’ The appellant was the 
secretary of the company. The language of the letter contained within 
the quotation was held to be actionable per se in Schreiber v. Gunby, 81 
Kan. 459, 106 Pac. 276. 

The answer admits that the defendant wrote the letter complained 
of, but alleges that he believed that his Indianapolis correspondent, 
whose letterhead bore the imprint, “Internal Revenue Service, 6th 
Dist. of Indiana, Collector’s Office,’’ was an honorable man holding an 
office of trust under the government, and an investor honestly inquir- 
ing for information, and that he answered the letter in good faith and 
in confidence. For a separate defense it was alleged that the letter of 
inquiry was written at the instance of the plaintiff as a decoy to induce 
the defendant to make some statement upon which to predicate an ac- 
tion. A demurrer filed to this defense was overruled. The verdict 
and judgment were for the defendant. 

The first assignment of error argued by the appellant arises upon an 
instruction placing the burden of proof upon the plaintiff. The effect 
of this general instruction can best be understood by considering other 
cognate instructions with it. The jury were informed that the part of 
the letter, quoted above, referring tothe secretary and officers of the 
company was actionable per se, but that malice must be proven before 
the plaintiff could recover; that is, thatit must appear that the defend- 
ant was prompted to write the letter by a desire to injure the plaintiff. 
The requirement of proof of malice was placed upon the ground of 
privilege. The court said: ‘‘The business man who receives a confi- 
dential inquiry relative to the business standing of some individual, firm, 
or corporation may answer the same, and his answer is qualified as 
privileged; that is, if his answer be fairly and honestly made in res- 
ponse to the inquiry, and the things that he states he has reasonable 
and probable cause to believe true, the law will protect him and hold 
him harmless of damage. But if, in response to an inquiry of this 
nature, such individual makes false answers, or answers with reckless 
disregard as to whether or not the statements he makes are true, then 
and in that event the law will not protect him.’’ It therefore appears 
that the burden placed upon the appellant by the general instruction 
complained of was to prove a wrongful motive on the part of the ap- 
pellee. The appellant contends that privilege was not pleaded. 

The petition alleges that the letter was not written or intended as a 
privileged communication. The answer contained a general denial and 
an averment that the letter was written in good faith, believing that it 
was true and for honest purposes, without malice or intent to injure. 
Thus it appears that the question of privilege was tendered by a nega- 
tive averment in the petition, and met by the affirmative allegations of 
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good faithin the answer. The pleadings are deemed sufficient to pre- 
sent the question of privilege. 

The privilege above referred to is not absolute, but of the class call- 
ed qualified or conditional, comprised of cases where “the circumstances 
are held to preclude any presumption of malice but still leave the party 
responsible if both falsehood and malice are affirmatively shown.’’ 
Cooley on Torts, p. 211; Kirkpatrick v. Eagle Lodge, 26 Kan. 384, 40 
Am. Rep. 316. 

‘’ A conditionally privileged publication is a publication made on an 
occasion which furnishes a prima facie legal excuse for the making of 
it, and which is privileged, unless some additional fact is shown which 
so alters the character of the occasion as to prevent it furnishing a legal 
excuse. * * The proper meaning of a privileged communication is 
‘that the occasion on which it was made rebuts the inference arising 
prima facie from a statement prejudicial to the character of the plain- 
tiff, and puts it upon him to prove that there was malice in fact.’ **”’ 
Townshend on Slander and Libel (4th Ed.) § 209. 

Where a communication is made by one haviny a duty to perform, 
and it is made in good faith in the belief that it comes within the dis- 
charge ofthat duty; itis privileged. Bradley v. Heath, 12 Pick. (Mass. ) 
163, 22 Am. Dec. 418; Rude v. Nass, 79 Wis. 321, 48 N. W. 555, 24 
Am. St. Rep. 717, note, p. 722. The duty here referred to is not limit- 
ed to legal obligations but extends to moral or social duties of imperfect 
obligation. Pollasky v. Minchener, 81 Mich. 280, 46 N. W. 5,9 L. R. 
A. 102; 21 Am. St. Rep. 516; Odgers on Libel and Slander, 252. 

With respect to communications made upon business inquiries, the 
author last cited, at page 253, quotes Brett, L. J., in Waller v. Loch, 7 
Q. B. D. 622: ‘‘If a person who is thinking of dealing with another in 
any matter of business asks a question about his character from some 
one who has means of knowledge, it is for the interests of society that 
the question should be answered ; and, if answered bona fide and with- 
out malice, the answer is a privileged communication.’’ Of this nature 
is a letter from the cashier of a bank to a stockholder regarding the finan- 
cial standing of a surety on an official bond to the bank. Rothholtz v. 
Dunkle, 53 N. J. Law, 438, 22 Atl. 193, 13 L. R. A. 655, 26 Am. St. 
Rep. 432. Another illustration is a case where one seeks information 
concerning the trustworthiness of another, who has applied to him for 
credit. An answer to the request for such information is privileged, if 
made in good faith in the belief that the applicant desires the informa- 
tion for a proper purpose. Fahr v. Hayes, 50 N. J. Law, 275, 13 Atl. 
261. Other illustrative instances will be found in King v. Patterson, 
49 N. J. Law, 417, 9 Atl. 705, 60 Am. Rep. 622, Billings v. Fairbanks, 
139 Mass, 66, 29 N. E. 544, Briggs v. Garrett, 111 Pa. 404, 2 Atl. 513, 
56 Am. Rep. 274, and in a note in 103 American State Reports, p. 145. 
Whether, upon a particular state of facts a communication is privileged 
is a question of law to be determined bythe court. But the question of 








24 THE BANKING LAW JOURNAL 


good faith, belief in the truth of the statements, and existence of malice 
are questions for the jury. Gassett v. Gilbert and Others, 6 Gray (Mass. ) 
94; Hamilton v. Eno, 81 N. Y. 116; Rude v. Nass, 79 Wis. 321, 48 N. 
W. 555, 24 Am. St. Rep. 717. , 

The communication containing the alleged libel was set out in 
the pleadings with the inquiry to which it related. There was nothing 
in the correspondence indicating other than an honest purpose. The 
reference to the officers, although actionable per se, was within the per- 
view of the inquiry. In this situation good faith might be presumed. 
The communication appeared, therefore, to be conditionally privileged. 
Lewis & Herrick v. Chapman, 16 N. Y. 369, 375. Within the rule just 
stated, it was the duty of the court to consider it as privileged and to 
place the burden to prove malice, or a wrongful purpose in writing it 
upon the plaintiff. Kirkpatrick v. Eagle Lodge, 26 Kan. 384; Klinck 
v. Colby et al., 46 N. Y. 427, 7 Am. Rep. 360; Denver P. W. Co. 
v. Holloway, 34 Colo. 432, 83 Pac. 131, 3 L. R. A. (N. S.) 696, 114 
Am. St. Rep. 171, 7 Ann. Cas. 840; Townshend on Slander and Libel, 
p. 299. 

These views are in harmony with the principles decided in Kirk- 
patrick v. Eagle Lodge, supra, although that was a case arising out of 
lodge duties and membership. Analogous principles were also discuss- 
ed in Coleman v. MacLennan, 78 Kan. 711, 98 Pac. 281, 20 L.R. A. 
(N. S.) 361, 130 Am. St. Rep. 390. 

The appellant contends that the separate defense relating to the al- 
leged decoy letter was insufficient, and that his demurrer thereto should 
have been sustained. This defense was thus stated: ‘‘ That the letter 
written by the said Neal to defendant, heretofore set out in defendant’s 
second defense, was written at the instance and request-of the plaintiff, 
and that said letter was not written by the said E. H. Neal in good faith 
and as an honest inquirer after the truth, but was written for the pur- 
pose of inducing defendant to make some statement upon which plain- 
tiff could predicate a suit in damages against this defendant, with the 
intent and purpose of injuring and embarrassing this defendant in his 
position of president of the Altoona State Bank.”’ 

The argument of the appellant is that such devices for the detection 
of crime are approved by judical precedents, and the same rule should 
apply to one who assails reputation as to one who commits a crime. 
On the other hand, it is argued by the appellee that the law will not 
tolerate a recovery of damages for a libel which a person has been in- 
strumental in publishing against himself. 

In Vallery v. State, 42 Neb. 123,60 N. W. 347, in a prosecution for 
criminal libel, it was held to be no defense to the writing, where it was 
a repetition of previous oral statements, although the defendant was in- 
duced to make the written publication by the acts of the person concern- 
ing whom the libel was published. The court said: ‘‘We are not 
aware that there exists, in the law of criminal libel, at any rate, any doc- 
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trine akin to that of contributory negligence, whereby a prosecution 
is barred if the person defamed has, in some manner, induced the pub- 
lication.’’ 

In Howland v. Blake Manufacturing Co., 156 Mass. 543, 31 N. E. 
656, a civil action, it was held that, where no previous publication had 
been made, if the fact appears that the publication of the alleged libel 
was procured through the agency of a person acting for the plaintiffs 
and at their request the publication was privileged. The court said that 
this was in accordance with the views expressed by English judges in 
cases cited, and was sound in principle, and added: “‘ If the defend- 
ant is guilty of no wrong against the plaintiff, except a wrong invited 
and procured by the plaintiff for the purpose of making it the foundation 
of an action, it would be most unjust that the procurer of the wrongful 
act should be permitted to profit by it.’’ 

In Melcher v. Beeler, 48 Colo. 233, 110 Pac. 181, 139 Am. St. Rep. 
273, a request for an instruction to the effect that the plaintiff could not 
recover if he had procured the writing of the letter complained of with 
a view of bringing an action upon it was approved. The court said: 
‘If the defendants were guilty of no wrong against the plaintiff with 
respect to the Finn letter, except a wrong invited and procured by them 
to be committed for the purpose of making it the foundation of an action, 
it would be unjust to permit them to profit by it.’’ See, also, Odgers 
on Libel and Slander, pp. 294, 295. 

Whatever may be the rule in criminal cases, where the object is 
punishment for a public offense, in a civil action a party cannot be al- 
lowed to recover damages for a libel which he procured or instigated 
to be published against himself for the purpose of laying the founda- 
tion of a lawsuit for his own pecuniary gain. It would be contrary to 
the principles declared in analogous cases to sustain such an action. It 
follows that the demurrer to the defense referred to was properly over- 
ruled. 

Another feature of the case closely related to this remains to be con- 
sidered. In the tenth instruction the court, referring to the defense last 
considered said: ‘‘Ifthis letter written by Mr. Neal was the result of 
a decoy letter sent to Mr. Gunby at the instance and request of Mr. 
Richardson, plaintiff cannot recover, for the reason that it would place 
the plaintiff in the situation of publishing a libel against himself—a 
thing which the law will not tolerate.’’ This statement lacks an im- 
portant qualification. The reason why a person cannot recover in such 
a case, where he instigates or invites the libel, is that he does it, as 
charged in the reply, forthe purpose of predicating an action for damages 
upon it. He may not thus assist in building up a cause of action for 
the purpose of gathering the fruitage to himself. If, however, the plain- 
tiff instigated or set on foot the inquiry for the purpose of ascertaining 
whether the defendant, or the bank of which he was president, was dis- 
seminating evil reports concerning the cement company or its officers, 
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in order that such influences might be counteracted, or for any other 
proper purpose, and not for the purpose of predicating an action for 
damages in his own behalf, he was not estopped from maintaining an 
action. In King v. Waring et ux., 5 Esp. 13, Lord Alvanley said: *‘ The 
question is, if in consequence of the letter so written by the defendant, 
and which letter was false and unfounded, the plaintiff was prevented 
from getting a place. It has been decided that giving a character toa 
servant, however injurious to them, yet if fairly given, would not sus- 
tain an action, but if the letter was procured by another letter, not 
Written with a fair view of inquiring a character, but to procure an 
answer upon which to ground an action for a libel, such evidence, I 
think, ought not to be admitted.’’ This decision is quoted in Odgers 
on Libel and Slander, p. 296, as an illustration of the author’s text on 
the subject of statements invited by the plaintiff, at page 294, already 
cited in this opinion. It is also quoted as an illustrative case in Newell 
on Slander and Libel (2d. Ed.) p. 518. 

Following the instruction last quoted, if the jury found from the evi- 
dence that the so-called decoy letter was written at the instance and re- 
quest of appellant, they were precluded from giving him a verdict, re- 
gardless of his purpose or motive in causing the inquiry. This was an 
error affecting his substantial rights, and for this the judgment is re- 
versed, with directions to grant a new trial. All the Justices concurr- 
ing. es . 

NEGOTIABILITY OF CERTIFICATE OF INDEBTED- 
NESS. 


Security Trust Company v. Des Moines County, United States Circuit Court. 8. D. Iowa, E. D., 
March 1, 1909. (Published in Federal Reporter, October 17, 1912.) 198 Fed. Rep. 331. 


A certificate of indebtedness, issued by a county, is negotiable, under the provi- 
sions of the Negotiable Instruments Law, though it is made payable ‘‘in New York or 
Chicago exchange.” 

At law. Action by the Security Trust Company of Rochester, N. 
Y., against the County of Des Moines, Iowa. On demurrer to answer 
and on trial to the court. Judgment for plaintiff. 


SmitH McPHERSON, District Judge. This is an action at law by the 
plaintiff, a corporation of the state of New York, against the county of 
Des Moines, one of the counties of the state of Iowa, asking judgment 
for $17,550, with interest thereon, on an evidence of indebtedness of 
which the following is a copy : : 

Certificate of indebtedness of the County of Des Moines, State of 
Iowa, $17,550.00. This is to certify, that the county of Des Moines, 


state of Iowa, is justly indebted to, and for value received, promises to 
pay to, the U. S. Standard Voting Machine Company, of Rochester, New 


Note. —For other decisions see BANKING Law JourNAL Digest, § 309. 











LEGAL DECISIONS 27 


York, or bearer, on the fifteenth day of April in the year one thousand 
nine hundred-and eight, at the office of the county treasurer of said 
county, the sum of seventeen thousand five hundred and fifty dollars 
($17,550.00) lawful money of the United States of America, without in- 
terest, payable in New York or Chicago exchange. 

In witness whereof, the said county of Des Moines, lowa, has caus- 
ed its corporate seal to be hereunto affixed and these presents to be sign- 
ed by its chairman of county board of supervisors and its county auditor 
this 29th day of December, 1906. 

[Seal of the County] County of Des Moines, State of Iowa. 
By E. L. Naumann, 
Chairman of Board of Supervisors in andfor Des Moines County, Iowa. 
By M. P. Sharts, 
County Auditor in and for Des Moines County, Iowa. 

It is further alleged that in June, 1907, said certificate for good and 
sufficient consideration and in the due course of business became the 
property of plaintiff, and at all times since has been held by the plain- 
tiff as its property; and it is alleged that demand was made for the 
payment, which was refused. 

The answer is in many divisions. The first division is not assailed. 
It consists of a denial that the plaintiff is a bona fide holder of the cer- 
tificate sued on, acquired for a valuable consideration, without notice, be- 
fore due. The second division alleges that the defendant by its board 
of supervisors by resolution was authorized to purchase from the Ro- 
chester Company 27 voting machines at the net price of $650 each. 
The contract, which is in writing, is set out at length. It is alleged in 
the answer that the board of supervisors was without authority to exe- 
cute said instrument sued on, for the reason that it was provided in the 
contract that the obligation was to bear interest at the rate of 5 per cent. 
from and after April 15, 1908, and not to run over 15 years, payable 
annually, whereas the instrument sued on bears 6 per cent. interest from 
April 15, 1908, and is not the instrument authorized, and for the further 
reason that the instrument sued on is not an unconditional promise to 
pay a sum certain in money. It is further alleged that for at least two 
of said years, namely 1908 and 1912, presidential elections will occur, 
and that the machines are so constructed as to prevent and will not per- 
mit the voter to vote for such presidential electors as he may desire, be- 
cause the law requires that it must be so constructed 
‘“as to prevent voting for more than one person for the same office, ex- 
cept where the voter is lawfully entitled to vote for more than one per- 
son for that office; and it must afford to him an opportunity to vote for 
any and all persons for that office as he is by law entitled to vote for, 


and no more, at the same time preventing his voting for the same per- 
son twice.’’ 


And the machine is so constructed in that it compels the voter, if he 
votes at all, to vote for all electors designated by any political party, 
and will not permit him to vote for some of the candidates for elect- 
ors on one ticket and some on another. It is further alleged that the 
machine is so constructed as not to permit the conducting of said elec- 
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tion for electors as for state officers and representatives in Congress. 
For instance, as the answer recites, at the general election in 1908, 10 
men were candidates for judge of the Supreme Court of the State, when 
but 3 were to be elected, and any of the said 10 men could be voted for 
by the voter, and the voting machines would so permit. But by the 
machine a voter cannot vote for presidential electors unless he votes for 
all the candidates of acertain party. And the answer recites there were 
78 presidential elector candidates, with but 13 to be elected. 

The answer further recites that the Rochester Company perpetrated 
a fraud upon the defendant, in that it represented to the defendant's 
board of supervisors, as an inducement to make the contract, that the 
particular voting machine, which would register the will of the voter, 
had been approved by the Iowa state board, whereas, if such authority 
was given and such approval was made by the state board, it was a 
fraud upon the voters, because such approval of the state board would 
be unlawful and unconstitutional. The answer further recites that the 
voting machine law (chapters 3, 4, Code of Iowa Supplement) is con- 
trary to the Constitution of the state of lowa, to wit, article 1, 3 6, which 
provides: 

‘* All laws of a general nature shall have a uniform operation.’’ 

And to enable a voter to vote for different candidates for presiden- 
tial electors, he could not use the machine, but would be required to 
call for a ticket and indicate thereon his preference. So the question 
is, if the obligation sued on is negotiable and issued by authority, there 
can be a recovery herein; but if the instrument is not negotiable, and 
the machine will not enable the voter to vote his will, then under the 
guaranty of the Rochester people the plaintiff, occupying this position, 
cannot recover. 

Plaintiff has filed a demurrer, insisting that the instrument declared 
on is negotiable and that the alleged defenses cannot be made as against 
plaintiff ; so that the question, and the only question, now to be decided, 
is as to whether the instrument is negotiable or nonnegotiable. Plain- 
tiff alleges that it became the holder for value, before maturity, without 
notice of any defense, of the obligation sued on. If it is a negotiable 
instrument, usually, but with an exception in case of fraud, the maker 
has the burden of proof on the question of whether the plaintiff is an in- 
nocent holder. But that question is not now before the court. It is 
practically conceded that the obligation is in form negotiable, unless the 
recital ‘‘ payable in New York or Chicago exchange’’ makes it nonne- 
gotiable. 

The cases can be briefly cited. That the cases are in irreconcilable 
conflict is apparent. Many of the cases have been decided accordingly 
as to whether the particular courts believed in a rigid or liberal construc- 
tion of the long time requirement that the obligation should be certain 
as to the amount the obligor should pay. The Iowa case of Culbertson 
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v. Nelson, 93 Iowa, 187, 61 N. W. 854, 27 L. R. A. 222, 57 Am. St. 
Rep. 266, and the several cases therein cited, show that down to the 
year 1895 the words “‘with exchange’’ make the note nonnegotiable ; 
and the annotations to that case as found in 27 L. R. A. 222, give many, 
and perhaps all, the cases, down to that date, from which will appear 
the authorities on the two sides of the question. 

It is a familiar general rule that as to commercial paper the courts of 
the United States will exercise their own independent opinion, and will 
not be controlled by view of the Supreme Court of the state in which-the 
United States Court is sitting. In the case of Hughitt v. Johnson (C. 
C.) 28 Fed. 865, Circuit Judge (now Justice) Brewer in an oral opinion 
declared that such a note was nonnegotiable. The case of Windsor 
Savings Bank v. McMahon (C.C.) 38 Fed. 283, 3 L.R.A. 192, by Judge 
Shiras, is with a like holding. 

But there are authoritative holdings tothe contrary. A recitalon what 
account the note was given does not make it nonnegotiable. The words 
‘‘in current funds’’ do not make it nonnegotiable (Bull v. Bank, 123 U. 
S. 105, 8 Sup. Ct. 62, 31 L. Ed. 97) although the Iowa Supreme Court 
holds otherwise (Haddock v. Woods, 46 Iowa, 433). A note payable 
in pounds sterling is negotiable, although an allegation and proof would 
be required as to the amount this would be in money. King v. Hamil- 
ton (C.C.), 12 Fed. 478, and cases cited. A certificate of deposit is ne- 
gotiable. Miller v. Austen, 13 How. 218, 14 L. Ed. 119. And this is 
so although the certificate is (1) a receipt for money, or a certificate 
that the sum has been deposited ; (2) it is for the use of the party named ; 
(3) it is payable when the certificate is returned, properly indorsed. A 
note reciting for what property it was given, and that the title to the 
property does not pass until the note is paid, and that the failure to pay 
one note matures all others connected with the transaction, is a nego- 
tiable note. Railroad v. Merchants’ Bank, 136 U.S. 285, 10 Sup. Ct. 
999, 34 L. Ed. 349. 

It was argued that the obligation in suit is not payable in money, 
because it is made payable in exchange, and not with exchange. This 
is very critical, and the distinction so refined, that it is difficult to see 
it. Whether “in’’ and ‘‘ with’’ are synonyms, and whether there are 
such things as synonyms, I leave to others who have time for such dis- 
cussions. But great commercial questions like this ought not to turn 
on the particular shade of meaning of some preposition. The defend- 
ant agreed to pay so much money, and the payee was to receive it. The 
payee was in another state. It must either come after the money, or 
the money when paid at the county treasurer’s office was to be carried 
in some form to Rochester, N. Y. It was a method of carriage to Ro- 
chester, which would be attended with cost, and it was agreed that the 
payor should pay the cost. 1 do not say the distinction between ‘‘in’’ 
and ‘“‘ with’’ cannot be seen, but it is difficult to see. The great per 
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cent of the business of the country is done in commercial paper, and a 
great per cent of that paper is payable both “‘in’’ and “‘with’’ exchange. 

It is undoubtedly true that questions pertaining to the law merchant 
are matters of general jurisprudence, concerning which United States 
courts are not governed by the rulings of the state courts. The obliga- 
tion in suit was executed in the year 1906. At that date there was in 
force in Iowa the statute of 1902 (Laws 1902, c. 130) with reference to 
negotiable instruments. Itis uniform with the statutes of 30 or more 
states, enacted within the past few years. New York then had, and 
now has,such statute. There the payee residedand did business. Among 
other things the statute provides: 

‘The sum payable is a sum certain within the meaning of this act, 
althoughit isto be paid: (1) * * (2) ** (3) * * (4) With exchange, 
whether at a fixed rate, or at the current rate.’’ Section 2. 

That chapter under which the obligation was issued is chapter 37 of 
the Laws of 1900, section 8 of which provides that the county on the 
adoption and purchase of a voting machine may provide for the payment 
in such manner as may be deemed best for the locality, and for that pur- 
pose may issue bonds, certificates, or other obligations which shall be a 
charge on the county. These may be with or without interest, payable 
on time, and shall not be sold at lessthan par. Here is an express au- 
thority to issue bonds, and an implied authority at least toissue negoti- 
able bonds. Claiborne County v. Brooks, 111 U. S. 400, 4Sup. Ct. 489, 
28 L. Ed. 470; Dillon, Municipal Corporations (4th Ed.) § 125. The 
statute expressly authorizes the county to buy voting machines. It ex- 
pressly authorizes the county to issue bonds therefor, with or without 
interest, payable at such time as may seem best. Impliedly it has the 
power to make such bonds negotiable in form, and in effect. This has 
been done, and all that is urged is that the machines are defective. 

Orders in conformity to the foregoing will be made. But it is plead- 
ed that the plaintiff is not a good-faith purchaser, before due, for value 
without notice of defense. Of course, if that issue shall be determined 
in favor of the county, then the alleged defenses will be treated as 
though the original payee was plaintiff herein. 

Note.—At the trial the findings were for plaintiff. 


INSPECTION OF STOCK BOOK OF FOREIGN COR- 
PORATION. 


Althause v. Guaranty Trust Co. of New York, New York Supreme Court, Appellate Term, Nov. 8, 1912. 
137 N. Y. Supp. 945. 


The New York Stock Corporation Law, Sec. 33, provides that every foreign cor- 
poration, except moneyed and railroad ccrporations, having an office in New York 
State for the transaction of business, shall keep therein a stockbook, which shall be 
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open daily for the inspection of its stockholders. Where such corporation has a trans- 
fer agent in New York the stockbook may be kept at the office of the agent. A pen- 
alty of $250 is provided for a refusal to permit inspection by a stockholder. It was 
held that this statute does not apply to a foreign corporation, not having an oftice for 
the transaction of business in New York, but having merely a transfer agent 

Action by Walter Althause against the Guaranty Trust Company 
of New York. Judgment for plaintiff for the penalty provided by Stock 
Corporation Law, § 33, the defendant appeals. Reversed. 

Bryur, J. There is no dispute as to the facts involved in this case. 
The American Woolen Company is a New Jersey corporation, having 
its main office, where it keeps all its books, including its ultimate stock 
transfer book, in the state of New Jersey. It has no office in the state 
of New York, and so far as appears does no business here. It employs 
the defendant as a stock transfer agent, delivering to such agent certi- 
ficates of stock duly executed in blank, which the agent in turn delivers 
to persons who surrender an equivalent amount of old certificates properly 
indorsed. The actual transfer of stock is made at the Woolen Com- 
pany’s New Jersey office. The transfer agent has a so-called stock- 
book of the Woolen Company, which contains an alphabetical list of 
stockholders, their place of residence, the number of shares held by 
them, and the time when they became stockholders, but does not show 
the amount paid upon such stock. 

Plaintiff, a stockholder, duly demanded of defendant an opportun- 
ity to inspect such book during business hours, and was refused. Both 
sides agree that the issue raised is the construction of section 33 of the 
law (Consol. Laws 1909, c. 59) as applied to this situation. The stat- 
ute, so far as involved here, reads: 

“Every foreign corporation having an office for the transaction of 
businsss in this state, except moneyed and railroad corporations, shall 
keep therein a book to be known as a stockbook. * * Such stockbook 
shall be open daily * * for the inspection of its stockholders. * * If 
any such foreign corporation has in this state a transfer agent, * * such 
stockbook may be deposited in the office of such agent and shall be open 
to inspection’’ 

—in the same way. The penalty for refusal to exhibit the book is $250. 

The respondent contends that the function exercised by the trans- 
fer agent is the ‘transaction of business’’ within the state, in the sense 
in which the term is used in the statute, and that, consequently, the 
transfer agent is liable for the penalty in the case at bar. I am by no 
means prepared to accept that definition of the phrase “‘transaction of 
business,’’ although it is supported by People ex rel. Miles v. Montana 
& Boston Co., 40 Misc. Rep. 282, 81 N. Y. Supp. 974. On the other 
hand a contrary view is indicated in Honeyman v. Col. F. & I. Co. (C. 
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C.) 133 Fed. 96, and Union Trust Co. of Rochester v. Sickels, 125 
App. Div. 105, 109 N. Y. Supp. 262. 

However, respondent’s contention in this respect is somewhat beside 
the point. The statute imposes no obligation upon a foreign stock cor- 
poration which transacts business in this state, but only on one ° ‘having 
a office for the transaction of business in this state,’’ and that distinc- 
tion is recognized in Hovey v. De Long Hook & Eye Co., 149 App. Div. 
831, 133 N. Y. Supp. 25, in which the prevailing opinion, interpreting 
this very section, holds that it is the having of the office for the transac- 
tion of its business, and not the doing of the business or the extent 
thereof, which determines the application of the law. 

The real question, therefore, is whether, through leaving its blank 
stock certificates and its stockbook with the defendant herein, the 
American Wcolen Company “‘has an office for the transaction of busi- 
ness in this state, a question which I think the language and context of 
the law requires to be answered inthe negative. The statute provides, 
in substance, that, if a foreign corporation /as an office in this state, it 
shall keep a certain book /herein, and adds that, if any such foreign 
corporation, namely, one having an cffice in this state, has a transfer 
agent also, it ‘‘ May,’’ a¢ its option, deposit the stockbook in the office of 
such agent. Plainly two offices are contemplated: The one which the 
foreign corporation fas; and the other the cffice of the agent. 

The structure of the sentence points to the same conclusion. If the 
Legislature had contemplated that every foreign corporation having 
merely a transfer office in this state should keep a stockbook, the stat- 
ute would have read: 

“Every foreign stock corporation having an office,’’ etc., ‘‘in this 
state, and every foreign stock corporation having a transfer agent in 
this state, shall keep either in its own office or the office of such agent, 
respectively, such stockbook,’’ etc. 

Finally, I do not see how, without doing violence to the commonly 
accepted meaning of ordinary terms, the office of a trust company in 
this city, with which the American Woolen Company has some adminis- 
trative arrangement for exchanging stcck certificates, can be denomin- 
ated or regarded as the office of the American Woolen Company, 
whether for the transaction of business or otherwise. 

To have an office implies, in ordinary or in technical parlance, to 
have that control of an office which an owner or lessee, or, at least, a 
common licensee, would exercise; and in the case at bar, no such con- 
trol is indicated, or even supposable. 

The judgment should be reversed, with costs, and the complaint 
dismissed, with costs. 

SEABURY, J., concurs; Guy, J., dissents. 
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NEGOTIABILITY OF BILL. 


Tisdale Lamber Co. v. Piquet, New York Supreme Court, Appellate Division, November 1, 1912. 
137 N. Y. Supp. 1021. 


A bill of exchange directing that the amount be deducted from money due the 
drawer oa certain loans, and payable in installments at designated periods in the con- 
struction of certain buildings, is not negotiable. 

Action by the Tisdale Lumber Company against Albert W. Piquet 
and another, copartners. From a judgment dismissing the complaint 
on the merits, and from an order denying a new trial, plaintiff appeals. 
Reversed, and new trial granted. 


Burr, J. Plaintiff, a corporation, was organized April 10, 1910. 
Prior to that, one Josiah B. Tisdale had been carrying on the lumber 
business at Astoria,and, when thecorportion was organized, he assigned 
to all of his assets connected with said business, including any claim 
which is the subject of this action. On March 15, 1910, one Louis 
Schwartz signed and delivered to said Tisdale a written acceptance of 
an estimate previously submitted by him to furnish, for the sum of 
$4,500, lumber and trim to be used in the construction of five 2%-story 
frame houses, situated on the southwest corner of Liberty avenue and 
Baltic street, in Jamaica, borough of Queens, title to which property 
was at that time in name of said Schwartz. On the same day Schwartz 
executed and delivered to Tisdale a paper writing in these words : 
March 15, 1910. 

Piquet & Piquet, 354 Fulton Street, Jamaica, L. I. 

Pay to the order of J. B. Tisdale of 124 Remsen St., Astoria, the sum 
of $4500.00. The same to be deducted from money due me on loan on 
the 5 houses on South West corner of Liberty Avenue and Baltic St., 
Jamaica, owned by Louis Schwartz. The amounts are to be paid as 
follows: 

$900.00 when buildings are rough enclosed. 


se 


1800.00 brown mortared. 
1800.00 °° “. ‘“ complete. 
Accepted: Piquet & Piquet. AP. Louis Schwartz. 


There is no dispute that these latter words were in the handwriting of 
one of the defendants. Thereafter Tisdale, or plaintiff as his successor 
in the business, furnished to Schwartz the material called for in said 
estimate and acceptance, and the buildings therein referred to were 
completed on or about July 18, 1910. Prior to that date the sum of 
$1,800 was paid by Schwartz on account of the amount due for materials 
furnished. Nothing else has ever been paid on account thereof, and 
Schwartz subsequently went into bankruptcy, and has disappeared. 
This action is brought upon the written instrument given by Schwartz 
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to Tisdale to recover the balance unpaid for the materials furnished. 
Application for loans secured by first mortgages upon each of said 
houses was made by defendants in behalf of Schwartz to one William 
C. Roe. This application was accepted, and the loans, aggregating 
$11,000 in amount were made by various clients of said Roe, who re- 
ceived mortgages as security therefor. The entire amount of these 
loans was paid by Roe directly to Schwartz, except that a certain sum 
was retained by him to cure a flaw in the title, and another amount for 
his expenses in negotiating the loan and examining the title. Out of 
the latter sum defendants received $110, being 1 per cent. of the amount 
of the loan, for their commissions in connection therewith. 

These facts appearing at the close of plaintiff’s case, the trial court 
granted a motion to dismiss the complaint. From the judgment there- 
upon entered, and an order denying a motion for a new trial, this ap- 
peal is taken. 

The crucial question in this case is as to the character of the instru- 
ment sued upon. If it is a negotiable bill of exchange, then defendants 
are liable as acceptors thereof, provided any consideration exists for 
their promise to pay. If it was only an equitabie assignment of moneys 
due or to become due from them to Schwartz, then they are not liable, 
for there is no evidence of any such indebtedness. Wethink that it is 
of the latter character. Negotiable Instruments Law (Consolidated 
Laws. c. 38); Laws of 1909, c. 43, § 210; Munger v. Shannon, 61 N.Y. 
251; Ehrichs v. De Mill, 75 N. Y. 370; Brill v. Tuttle, 81 N. Y. 454, 
37 Am. Rep. 515; Duffield v. Johnson, 96 N. Y. 369. ‘‘A bill of ex- 
change is an unconditional order in writing addressed by one per- 
son to another, signed by the person giving it, requiring the per- 
son to whom it is addressed to pay on demand or at a fixed or 
determinable future time a sum certain in money to order or to 
bearer.’’ Negotiable Instruments Law, supra. This is not an un- 
conditional order. It is payable only in certain contingencies. Lia- 
bility upon it only arises either if the proceeds of the moneys to be ad- 
vanced on the loans made on the houses referred to came into defend- 
ants’ hands, or if through some act on the part of defendants’ perfor- 
mance of the contract out of which such funds might have otherwise 
arisen was prevented. Richardson v. Carpenter, 46 N. Y. 660; Risley 
v. Smith, 64 N. Y. 576; Home Bank v. Drumgoole, 109 N. Y. 63, 15 
N. E. 747. There is no evidence that any portion of the proceeds of 
the loans upon said houses to which Schwartz could in any event have 
been entitled came into the possession or under the control of defend- 
ants. There is no evidence of any agreement on the partof defendants 
that they would obtain control of the same. If there had been, this ac- 
tion is not brought upon the theory of a breach of such contract. There 
is no evidence of any representation upon defendants’ part, cither by 
recital in the instrument itself or by statements extraneous to it, that 
they had or would secure contro] of the same so as tocreate an estoppel. 
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In this respect the case differs from Richardson v. Carpenter, supra, 
relied upon by appellant. " 

It would follow, therefore, that this judgment and the order deny- 
ing the motion for a new trial must be affirmed, if it were not for a 
ruling by the learned trial court upon a question of evidence, which 
seems to us to present fatal error. 

For error in excluding evidence the judgment and order must be re- 
versedand a new trial granted, costs to abide the event. All concur. 


STIPULATION AGREEING TO EXTENSION OF TIME 


Longmont National Bank v. Loukonen, Supreme Court of Colorado, November 11, 1912 
127 Pac. Rep. 947. 


A stipulation ina note: ‘* The makers and indorsers hereof severally * * agree 
to any extensions of time of payment and partial payments, before, at or after matu- 
rity,” does not destroy the negotiability of the note. Such a provision does not mean 
that the maker or holder could arbitrarily extend the time of payment without the 
consent of the other, but simply means that, in case the maker and bolder should 
agree upon an extension, the sureties and indorsers should not be discharged. 


Action by the Longmont National Bank against William Loukonen. 
There was a judgment of dismissal, and plaintiff brings error. Reversed 
and remanded. 

BAILEY J. Claiming to have purchased it for value before maturity, 
in due course of business, the Longmont National Bank brought this 
action against William Loukonen, the maker to recover the amount due 
on the following promissory note: 
$700.00 Longmont, Colo., Oct. 28, 1908. 

‘One year after date, for value received, we or either of us, jointly 
and severally, promise to pay B. F. Bonnewell, or order, the sum of 
Seven Hundred & no-100 Dollars, at the Cen. Nat. Bank, Denver, Colo., 
with interest at the rate of six per centum per annum until paid. Inter- 
est payable annually. 

‘“ And a failure to pay any of said interest when due shall cause the 
whole note to become due and collectible at once, or the interest to be 
counted as principal, at the option of the holder of the note. The makers 
and indorsers hereof hereby severally waive presentment for payment. 
protest, notice of non-payment and of protest, and agree to any exten- 
sions of time of payment and partial payments before, at or after matur- 
ity. If this note is not paid when due I agree to pay all reasonable 
costs of collection, including attorney’s fees, and also waive all exemp- 
tions in case of suit on this note. Wm. Loukonen.’’ 

The answer alleges lack of consideration ; fraud in securing the exe- 
cution and delivery of the note; that plaintiff is not a bona fide holder; 
and that the instrument, by its terms, is nonnegotiable, therefore sub- 
ject to all defenses, in the hands of the bank, which might be properly 
urged against it in an action by the original payee. The replication 
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avers that the note is negotiable, and that plaintiff is a holder for value 
before maturity, without notice of any of the alleged infirmities in the 
paper. ‘ 

Trial was to the court by agreement without a jury. The plaintiff, 
to support the allegations of its complaint, introduced the note duly in- 
dorsed. Defendant thereupon offered proof to support his allegations 
of failure of consideration and of fraud in procuring its execution and 
delivery, which was admitted over objections of immateriality, irrelevan- 
cy and incompetency. To this showing the plaintiff offered no rebuttal 
evidence. The court held the note nonnegotiable; and found that its 
execution and delivery were procured through fraud and without con- 
sideration. There was no attempt to show that the bank had actual 
notice of any matter offered in proof under the special defenses. <A 
judgment of dismissal was entered, which plaintiff brings here for re- 
view. 

The sole question is: Does a clause in a promissory note, otherwise 
clearly negotiable, wherein the makers and indorsers consent to any ex- 
tentions of time of payment and partial payments before, at or after 
maturity, render the time of payment indefinite and uncertain, and thus 
make it nonnegotiable, because in conflict with the provisions of the ne- 
gotiable instrument act, that time of payment must be on demand, or at 
a fixed or determinable future time? If the instrument is nonnegotiable 
the judgment is right and should be affirmed; if negotiable, the judg- 
ment is wrong and must he reversed. 

In the recent case of First National Bank vy. Buttery, 17 N. D. 326, 
116 N. W. 341, 16 L. R. A. (N. S.) 878, 17 Ann. Cas. 52, construing 
a provision essentially like the one under consideration, it was said: 

‘’ This provision seems to us to have been inserted to protect the 
holder against any release of indorsers or others, by an extension with- 
out their assent, and the word ‘ makers’ is evidently included to prevent 
any misunderstanding or misconstruction of the contract or failure to dis- 
tinguish between makers, indorsers, sureties, and any other parties who 
might be or become liablethereon under certain contingencies as makers. 
7 Cyc. 614. This phrase does not express an agreement to extend time, 
but leaves the matter of extension optional with the holder, and not 
obligatory upon him, and the note on its face fixes the time when it be- 
comes due. In this respect it must be distinguished from a provision 
to the effect that the time of payment shall be extended indefinitely, in 
which case the uncertainty of the time renders the instrument nonne- 
gotiable.’’ 

The provision under consideration does not mean that the holder can 
arbitrarily extend the time of the payment of the note as he may see fit, 
over objection by the maker, nor can the latter make an extension with- 
out the consent of the holder. In National Bank v. Kenney, 98 Tex. 
293, 300, 83 S. W. 368, 371, the Supreme Court dissenting from the 
view taken in that case by the Court of Civil Appeals, involving the con- 
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struction of a provision practically like the one here considered, said: 

‘“ If, as is argued, the effect of the stipulation is to give the right 
to the maker without the consent of the holder, or to the holder with- 
out the consent of the maker, to appoint another day of payment and 
thereby extend the time, it may be, that it would render the instrument 
not negotiable. But we do not think it capable of that construction. It 
does not say that either the holder or the maker may extend the note. 
It merely makes a provision in case the time of payment may be ex- 
tended. How extended? It seems to us the extension meant is that 
which takes place when the debtor and creditor make an agreement upon 
a valuable consideration for the payment of the debt on some day subse- 
quent to that previously stipulated. The obvious purpose of the pro- 
vision taken as a whole was merely to relieve the holder of the paper 
from the burdens made necessary by the rigid requirements of the 
mercantile law in order to secure the continued liability of the indorsers 
and sureties upon the paper. Therefore what was meant by the stipu- 
lation as to the extention of time was simply that in case the holder and 
the maker should agree upon an extension, the sureties and indorsers 
should not be discharged. The holder and maker of any note may at 
any time agree upon an extension; therefore the fact that they may 
have that right does not affect the negotiability of the paper. It is 
usually said that in order to make an instrument negotiable under the 
law merchant, the time of payment must be certain. But a note pay- 
able ‘ on or before’ a certain date is negotiable. The maker of such a 
note has the right to pay before the day named, but the holder cannot 
demand payment before that day. Soin that case, the time at which 
the maker may elect to pay is uncertain, but the time at which the holder 
may demand payment is certain. It follows that if the holder has the 
absolute right todemand payment at a certain date, the note is negotiable. 
This is but an illustration of what we understand to be the general rule. 
There being nothing in the stipulation under consideration which gave 
any one the right to demand of the holder of the note an extension of 
the time of payment, we think the time at which he could demand pay- 
ment was fixed and that therefore it was a negotiable note.’’ 

The time of payment of this note, by its express terms, is certain. 
A definite time when the holder may demand payment is stated, and the 
period of maturity is fixed. There is nothing in the note which gives 
the maker or any one else, a right to demand an extension, or which 
binds the holder to give it: Weare unable to perceive how the mere fact 
that the signers and indorsers undertake to be bound by any extension 
of time of payment, which may thereafter be settled upon, takes from an 
instrument, in all other respects commercial paper, its negotiable charac- 
ter. Any agreement for an extension, not appearing in the instrument, 
and unknown to a purchaser for value before maturity, would not de- 
feat his right to demand payment of the note according to its original 
terms. It is clear from the note as written that the maker promises to 
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pay the holder a certain sum of money at a definite future time, and 
that is all which, in this respect, is required to make the paper negoti 
able. The sole purpose of the stipulation is for the protection of the 
holder, by continuing the liability of both maker and indorser in case 
of extension. The relations to the paper of the maker and indorser are 
unchanged, and their rights respecting it are not enlarged. The maker’s 
obligation is primary and can in no event be extended or abridged by 
contingencies; and therefore the fact that he consents to an exten- 
sion, in no way alters the negotiable character of the instrument itself, 
for the holder, being under no obligation to extend, may, at his option, 
demand payment at the time the paper is due, by its express terms, 
which is fixed and certain. A legal right exists in the maker and holder 
of any negotiable instrument to agree to an extension, and the fact that 
such legal right exists does not make the paper nonnegotiable ; no more 
should the fact that the maker’s consent to an extension, which he al- 
ways has the legal right to give, is expressed in the note, but which does 
not in fact constitute an extension, have such effect. To hold that an 
undisclosed agreement to extend destroys the obligation to pay a note 
according to its terms, thus making the time of payment uncertain, in 
the hands of a bona fide holder for value before maturity, would be con- 
trary to every principle of justice and fair dealing. Such would be the 
effect of declaring this instrument nonnegotiable. So, notwithstanding 
the provision in question, we think that the time of payment is fixed 
and certain; that the note is negotiable; and that the court erred in 
holding otherwise. 

There is conflict of authority upon the question involved, but the 
views herein expressed seem to be the sounder in reason, more in ac- 
cord with good conscience, and have the support of the following well con- 
sidered cases: Jacobs v. Gibson, 77 Mo. App. 244; City National Bank 
v. Goodloe McClelland Com. Co., 93 Mo. App. 123; First National Bank 
v. Buttery, supra; Farmer T. & H.v. Bank, 130 Iowa, 469, 107 N. W. 
170; National Bank v. Kenney, supra; and Missouri-Lincoln Trust Co. 
v. Long, 31 Okl. 1, 120 Pac. 291. 

The judgment is reversed and the cause remanded for further pro- 
ceedings in conformity with the views here expressed. 

Reversed and remanded. 


ee 


EFFECT OF CERTIFICATION. 


Davenport v. Palmer, New York Supreme Court. Appellate Divison, October 11, 1912. 
137 N.Y. Supp. 796. 
Where payee or holder of a check procures its certification the drawer is released, 
but where the check is certified prior to delivery to payee, the drawer is not released. 
Suit by Henry Joralemon Davenport against Mary Ann Elizabeth 
Palmer and others. From a judgment dismissing the complaint on the 
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merits after a trial at Special Term, plaintiff appeals. Reversed and 
new trial granted. 

HIRSCHBERG, J. The action is in equity for the cancellation of a 
satisfaction piece and for the consequent foreclosure of the real estate 
mortgage which was satisfied thereby. The defendant Mary Ann Eliza- 
beth Palmer was the owner of certain real estate in the borough of 
Brooklyn, upon which were two mortgages, the first for $2,200, held by 
one Lillian B. Barton, and the second for $1,500, held by the defendant 
John Officer. About the time that the Barton mortgage became due, 
the defendant Palmer entered into an agreement with the defendant 
Mary J. Mayne for the loan of $4,000, to be used in paying said two 
mortgages, and to be secured by a bond and a mortgage on the premises 
in question. The defendant Mayne gave the $4,000 to one George W. 
Dalton, and instructed him to pay the mortgages on the Palmer property, 
Dalton placed the $4,000 in his trustee account in the Union Bank of 
Brooklyn, and a mortgage for $4,000, covering the property in question, 
was executed by the defendant Palmer tothe defendant Mayne. There- 
after Dalton went to plaintiff, who was acting as attorney for the mort- 
gagee Barton, and asked the plaintiff if he desired payment of the mort- 
gage in cash or by a certified check. The plaintiff said that a certified 
check would do. Thereafter Dalton tendered the plaintiff a certified 
check for the amount due, payable to the order of Lillian B. Barton, 
and drawn on the Union Bank of Brooklyn. The plaintiff objected to 
that check, on the ground that he desired the check payable to his order, 
so that he could obtain his fees, whereupon Dalton made the check pay- 
able to the plaintiff’s order as well as to Lillian B. Barton, by interlining 
the plaintiff’s name in the body of the check, and had the change noted 
on the books of the Union Bank, after which he gave the check to the 
plaintiff, and received a satisfaction of the Barton bond and mortgage. 
The plaintiff deposited the check with the Kings County Trust Company 
within ten minutes of its receipt by him. The Union Bank of Brooklyn 
closed the following day, and the check was dishonored when present- 
ed for payment. 

The plaintiff brought this action as the assignee of Lillian B. Barton 
to obtain a judgment canceling the satisfaction piece and foreclosing the 
Barton mortgage. The learned Special Term dismissed the complaint 
on the merits, on the ground that the addition of the plaintiff’s name, as 
payee, in the check, and the certification of the check, having been done 
pursuant to the plaintiff’s request,released the drawer from liability, and 
operated as a payment of the mortgage. The judgment appealed from 
also determines certain other matters, such as the validity of the Mayne 
mortgage for $4,000, and the priority of the various mortgages on ,the 
property in question; but those matters are dependent upon the sound- 
ness of the determination that the certified check was a payment of the 
Barton mortgage. 

I think the learned Special Term erred in holding that there was 
a final payment of the Barton mortgage, so far as to preclude a court 
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of equity from restoring it under thecircumstances. It is well settled, of 
course, that if the holder or payee of a check procures the certification of 
the same by the drawee bank, the drawer of the check is released from 
further liability thereon. The contract between the maker and the payee 
of the check is that the latter shall be entitled to payment upon presenta- 
tion of the check to the bank upon which it is drawn, and not that the 
payee may accept the bank’s certification in lieu of immediate payment. 
When the payee, instead of insisting upon immediate payment, causes 
the check to be certified, he in effect causes the funds to be withdrawn 
from the control of the maker, and leaves them with the bank for his 
own accommodation. Such certification operates substantially as a cer- 
tificate of deposit in favor of the payee, and the law treats his act in ob- 
taining it as a discharge of the drawer. First Nat. Bank of Jersey City 
v. Leach, 52 N. Y. 350, 11 Am. Rep. 708; Dunn vy. Whalen, 120 App. 
Div. 729, 105 N. Y. Supp. 588; Negotiable Instruments Law, (Laws 
1909, c. 43 art. 18 [Consol. Laws 1909, c. 38]) § 324. 

Where, however, the drawer causes the check to be certified before 
delivery, the same reason does not exist for holding him discharged 
from liability. The certification under such circumstances merely oper- 
ates as an assurance that the check is genuine and the certifying bank 
becomes bound with the drawer. First Nat. Bank of Jersey City v. 
Leach, supra, 52 N. Y. 353, 11 Am. Rep. 708; Minot v. Russ, 156 
Mass. 458, 31 N. E. 489, 16 L. R. A. 510, 32 Am. St. Rep. 472; Born 
v. First Nat’] Bank of Indianapolis, 123 Ind. 78, 24 N. E. 173, 7 L. R. 
A. 442, 18 Am. St. Rep. 312; Oyster & Fish Co. v. Bank, 51 Ohio St. 
106, 36 N. E. 833; Andrews v. German Nat’! Bank, 9 Heisk. (Tenn. ) 
211, 24 Am. Rep. 300; Bickford v. First Nat. Bank of Chicago, 42 III. 
238, 89 Am. Dec. 436; Brown v. Leckie, 43 Il. 497. 

In the case at bar, the check was certified prior to its delivery to 
the plaintiff. I see no reason in principle why the plaintiff’s consent 
to accept a certified check, and his request that the certified check offer- 
ed be changed, so as to include his name as payee, should operate to 
change the rule that certification prior to delivery does not release the 
drawer. Dalton’s testimony regarding what was said between him and 
the plaintiff is given in these words: 

‘“I said: ‘How do you want the money? Do you want it in cash, or 
a certified check ?’ He said: ‘A certified check will do.’ ’’ 

That was neither a binding tender of cash on behalf of the mortgagee, 
nor a refusal to accept the same had it been offered. It merely showed 
that the plaintiff was willing to take a certified check, and he cannot be 
presumed to have intended that the acceptance of such a check, certified 
prior to delivery, should change the usual obligations of the drawer. 
The subsequent addition of the plaintiff’s name as one of the payees in 
the check before its delivery necessitated only an annotation in the 
books of the drawee bank, which was made prior to the delivefy of the 
check, and could not in any way lessen the drawer’s obligation on the 
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check. There is no finding that the plaintiff ever refused a tender of 
cash, or insisted upon a certified check, instead of a legal tender. His 
testimony is to the effect that he wanted either cash or a certified check 
to his order, and the testimony of Dalton does not establish an actual 
tender of cash, or a statement by the plaintiff that the same would have 
been refused, if tendered. It is unnecessary, therefore to consider or 
to determine what effect, if any, such a tender or refusal might have 
had upon the relative rights of the parties. 

In Randolph Nat. Bank v. Hornblower, 160 Mass. 401, 35 N. E. 850, 
it was held that the certification of a check by the drawer prior to de- 
livery, even although made at the request of the payee, does not release 
the drawer; and such is, I think the proper rule. No case to the con- 
trary has been cited or found. Certainly the reasons for releasing the 
drawer from liability when the check has been certified by the holder 
after the delivery do not exist in such a case. The purpose of request- 
ing the drawer to have the check certified before delivery is generally 
that the bank may be made liable thereon as well as the drawer, there- 
by enabling the payee to more readily negotiate the check. A request 
by the payee for such a certification should not, therefore be deemed an 
election to take the certified check in payment of the debt. It follows 
that the judgment appealed from should be reversed and a new trial 
granted. 

Judgment reversed, and new trial granted; costs to abide the final 
award of costs. 


JengKs, P. J., and Woopwarp, J., concur, 


PEDDLERS’ NOTES. 


Citizens’ Bank vy. Crittenden Record-Press, Court of Appeals of Kentucky, November 19. 1912. 
150 S. W. Rep. 814. 


Where an agent solicits orders in Kentucky, which he transmits to the company 
which employs him, located in another state, there to be accepted or rejected, notes 
given in such transactions are not peddlers’ notes within the Kentucky Statutes, sec. 
4223, making peddlers’ notes void unless so indorsed. A note, which does come 
within the meaning of this statute, is not protected by the Negotiable Instiuments 
Law in Kentucky. 


Action by the Crittenden Record-Press and another against the Citi- 
zens’ Bank. From a judgment for defendant, plaintiffs appeal. Re- 
versed for further proceedings. 


Winn, J. The appellant bank filed in the lower court its action seek- 
ing to recover from the appellees, the Crittenden Record-Press and S. 
M. Jenkins, as its sole owner, on two notes for $150 each, drawn by the 
appellees in favor of the American Manufacturing Company, and by it 
indorsed and sold to the bank in due course, within the intent of the ne- 
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gotiable instruments law. Among other defenses interposed, there is 
only one which is necessary to be noticed, i. e., that these notes were 
‘“ peddler’s’’ notes, and void because not so indorsed, as provided under 
section 4223, Kentucky Statutes. The trial court ruled the burden to 
be upon the defendant, and at the conclusion of all the testimony direct- 
ed a verdict in favor of the defendant. From judgment thereon this 
appeal is prosecuted. 

In Lawson v. First National Bank of Fulton, 102 S. W. 324, we held 
that the enactment of the negotiable instruments statute did not serve 
to protect a holder in due course of a note void under section 4223 of the 
Statutes. That question, therefore, need not be considered. 

The subject of the barter was a method of putting on and conduct- 
ing a contest for an automobile, 16 dinner sets and other articles. The 
articles were embraced in the sale. Appellant urges that the evidence 
of the appellees was not sufficient to establish that the things sold were 
peddled, nor to establish that the notes given therefor were peddler’s 
notes. Under section 4216 of the Kentucky Statutes, ‘all itinerant 
persons vending lightning rods, goods, wares, merchandise, clocks, 
watches, jewelry, gold, silver or plated ware, spectacles, drugs, nos- 
trums, perfumery, and any other thing not hereinafter specifically ex- 
empt, shall be deemed peddlers.’’ Section 4218 names the exemptions 
referred to in section 4216. The exempted articles are tinware, agri- 
cultural implements, sewing machines, portable mills, books, pamphlets, 
papers, meat, stoneware, farm or garden products, and things sold by 
sample by merchants or their agents. 

The manner of the sale here was not that of itinerant vending, as 
that act is commonly known. Though appellee Jenkins testifies that he 
bought the things sold outright from the traveling agent of the Ameri- 
can Manufacturing Company, his testimony as to the real nature of the 
transaction must be controlled by the written contract of purchase filed 
by him with and as partof his answer. The contract discloses that the 
title to no property w.is passed by it. It was an order solicited by an 
agent, which expressly provided that it was not to be binding until and 
when it was accepted by his principal. The agent had with him noth- 
ing save the idea, the plan, of conducting the contest. The copyrighted 
book of instructions, the automobile, the advertising matter, and every 
tangible thing sold, including, indeed, the idea or plan sold, were em- 
braced within the order transmitted to the American Manufacturing 
Company for its approval. The sale was not a peddler’s sale. Wedg- 
wood, in his Dictionary on Etymology, says that ‘‘a ped in Norfolkisa 
pannier or wicker basket; a pedder or peddler; a packman; one who 


carries on his back goods for sale.’’ The term “‘peddler’’ or ‘‘itinerant’’ 


person includes any one who goes from place to place to peddle or retail 
goods, wares or other things. West v. City of Mt. Sterling, 65S. W. 120. 
In Commonwealth v. Ober, 12 Cush. (Mass.) 493, it is said that the lead- 
ing primary idea of a hawker and peddler is that of an itinerant or travel- 
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ing trader who carries goods about in order to sell them, and who actually 
sells them to purchasers, in contradistinction to a trader who has goods 
for sale and sells them in a fixed place of business. In Emert v. Mis- 
souri, 156 U. S. 296, 15 Sup. Ct. 367, 39 L. Ed. 430, the Supreme Court 
quoted the Massachusetts definition just given. In Commonwealth v. 
Farnum, 114 Mass. 270, a hawker and peddler was defined as an itiner- 
ant trader who goes from place to place and from house to house carry- 
ing for sale and exposing to sale the goods, wares, or merchandise which 
he carries. In Clements v. Town of Casper, 4 Wyo. 494, 35 Pac. 472, 
it was said that the word *’ peddler’’ indicated an itinerant trader; a 
person who sells small wares, which he carries with him in traveling 
about from place to place. In Pegues, Tax Collector v. Ray, 50 La. 
Ann. 574, 23 South. 904, it is said that a traveling vendor is a peddler 
on an enlarged scale, but that nevertheless he is a peddler, because 
he carries wares which he sells and delivers at the same time going 
from place to place for the purpose. Bouvier’s Law Dictionary says a 
‘“peddler is a person who travels about the country with merchandise 
for the purpose of selling it.’’ Webster defines a peddler as ‘‘ a travel- 
ing trader; one who carries about smal] commodities on his back, or in 
a cart or wagon and sells them.’’ Anderson’s Law Dictionary defines 
a peddler to be‘a ‘‘ person who travels from place to place and carries 
about with him on horseback, orin a vehicle, articles of merchandise for 
sale.’’ In Re Pringle, 67 Kan. 364, 72 Pac. 864, it was held that one 
who had no fixed place of business but traveled about from place to place 
carrying with him merchandise, which he sold and delivered then and 
there, was a peddler. In State v. Hoffman, 50 Mo. App. 585, it is said 
that a peddler is one who goes from house to house or place to place 
carrying his articles of merchandise with him and concurrently sells 
and delivers. 

The foregoing definitions leave little doubt as to the spirit of our stat- 
ute in regard to peddling. The intent of the legislation is made further 
manifest by section 4224 of the Statutes, which fixes the amount of the 
license tax to be paid by peddlers, providing that one person with a 
two-horse wagon should pay $50, one person with a one-horse wagon 
$40, a person on horseback $30, and a person on foot who carries on or 
about his person the articles he proposes selling or each person who may 
accompany a peddler with a wagon, $20. Thé taxing statute plainly 
makes manifest that the idea of peddling within our entire statutes upon 
the subject, is that of an itinerant vending of a thing taken along and 
sold atthe time. They of necessity have enlarged the elementary idea 
of a pannier or basket, because they enlarge the definition in terms to 
those itinerant vendors who may take their merchandise in wagons 
or otherwise about them. The size or kind or quality of the articles, 
therefore, is no longer to be considered of so much consequence. An 
automobile may as well be peddled as may thimbles, needles and thread, 
linens, rugs, and other customary articles which the peddler, as we com- 








————e 


44 THE BANKING LAW JOURNAL 


monly know him, takes with him from place to place to sell. But a 
peddler, within the purpose and intent of the statute, must have with him 
the thing which he sells, and must then and there deliver it. In some 
few jurisdictions it is held that taking orders for future delivery consti- 
tutes a peddling within the statute. The majority of the courts hold 
otherwise, soundly we think. But our position in this respect must not 
be misunderstood. A peddler will not be permitted fraudulently to 
evade the law by storing his goods at some given point and then to go 
from house to house exhibiting samples and taking orders, to be follow- 
ed by a future delivery. The question of good faith will be considered, 
and his guilt or innocence in criminal cases, and the validity of notes 
taken by him within the intent of section 4223, will be measured in each 
instance by the facts as they are. When Buckner, the traveling agent 
of the American Manufacturing Company, appeared in the town of 
Marion, he delivered nothing of that which he sold. He took an order 
for everything which he sold and transmitted it to his house in Ten- 
nessee, there, by the express terms of the order, to be accepted or reject- 
ed. This was not peddling; nor were the notes taken for the things 
sold peddler’s notes. 

The foregoing considerations so far dispose of the case as that it be- 
comes unnecessary to consider the interesting questions of interstate 
commerce discussed by counsel. 

It results that the trial court erred in giving a peremptory instruc- 
tion in favor of the appellees; but rather, upon the facts shown it should 
have held that the notes were not void, within section 4223 of the Statutes ; 
whereupon it would have resulted in so far as the record discloses, that 
the notes, being within the negotiable instruments law, were not sub- 
ject to any defense which the makers have had against original payee. 

The judgment of the trial court is reversed for proceedings consis- 
tent herewith. 


DEPOSIT IN TWO NAMES. 


Bonnette v. Molloy, N»w York Supreme Court, Appellate Division, November 8, 1912. 138 N.Y. Supp. 67 


A depositor opened an account in a savings bank in the names of herself and the 
defendant, ** payable to either and to the survivor." The bank book remained in the 
possession of the defendant, who drew on the account. The depositor made further 
deposits, but no withdrawals. It was held that they owned the deposit as joint 
tenants, and that, upon the death of the depositor, the defendant was entitled to the 
balance. 





Action by Ellen S. Bonnette, as executrix of Margaret Scone, de- 
ceased, against Joseph A. Molloy. From a judgment for plaintiff, de- 
fendantappeals. Reversed,and judgment entered for defendant. 

See, also, 139 App. Div. 902, 123 N. Y. Supp. 1107. 

LAUGHLIN, J. The action was originally against the New York Sav- 
ings Bank to recover a balance on deposit in an account opened on the 


Nore :—For other similar decisions see BANKING Law JournaL Digest, § 175. 
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8th day of July, 1903, by the plaintiff’s intestate and the defendant, to 
the credit of which the sum of $2,200, moneys evidently belonging to 
her, was then deposited. The bank interpleaded the defendant. The 
account is in the following form: 

‘‘New York Savings Bank in Acct. Joseph A. Molloy or Margaret 
Scone, payable to either and to the survivor.’’ 

At the time of opening the account, the decedent and the defendant 
both signed the usual bank signature book, agreeing to be bound by the 
rules, regulations, and by-laws of the bank. One of the by-laws, quot- 
ed in the bank book at the time, provided in part as follows: 

‘This bank book is a voucher between the depositor and the bank, 
but subject to all equities that may arise between the parties, and shall 
be evidence between the bank and the depositor holding the same of the 
terms upon which the deposits therein acknowledged are made."’ 

At that time section 113 of the Banking Law (chapter 689, Laws of 
1892, now section 143 of chapter 2 of the Consolidated Laws) provided 
that the bank book issued by savings banks to depositors should be the— 
‘“ evidence between the corporation and the depositors holding the same 
of the terms upon which the deposits therein acknowledged are made.”’ 

The bank book has been in the possession of the defendant since the 

account was opened and he drew on the account from time to time, but 
the decedent drew nothing from the account. By virtue of the provis- 
ions of section 144 of the Banking Law (chapter 2 of the Consolidated 
Laws), it is declared that moneys so deposited shall become the pro- 
perty of the individuals named— 
‘‘as joint tenants, and the same together with all interest thereon shall 
be held for the exclusive use of the persons named, and may be paid to 
either during the lifetime of both, or to the survivors after the death of 
one of them.’’ 

The provisions quoted have been added to the Banking Law since 
this account was opened. 

If the moneys had been deposited after the enactment of this statu- 
tory provision, there could be no question but that the defendant would 
be entitled to the fund. There is no evidence, other than that which I 
have stated, bearing upon the intention of the parties at the time the 
account was opened or thereafter with respect to the ownership of this 
fund. There is a dictum in Kelly v. Beers, 194 N. Y. 49, 86 N. E. 980, 
128 Am. St. Rep. 543, to the effect that such evidence alone is insuffi- 
cient to establish the intention of the person making the depos it ‘‘to cre- 
ate a trust in behalf of another, or to give to such another joint interest 
in or ownership of the deposit;’’ and there is a like dictum in Flynn v. 
White, 122 App. Div. 780, 107 N. Y. Supp. 860.. But in both of those 
cases there was other evidence indicating the intention of the person 
whose money was deposited to the credit of the account, and the decis- 
ions were based on such evidence. I do not, therefore, feel bound by 
those expressions of opinion, for it seems to me quite clear that the bank 
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would have been warranted in paying this fund to survivor, and that 
they intended to hold it as joint tenants, the survivor to take the whole. 

By the order of interpleader this became a suit in equity to deter- 
mine the ownership of the fund, and it was tried before the court, and 
the judgment was entered pursuant to a decision. There is no conflict 
in the evidence, but we differ with the learned trial court with respect 
to the inferences to be drawn therefrom. The court found that the ac- 
count, to the credit of which this fund stood at the time Margaret Scone 
died, was opened by her. The records of the bank show that at the time 
the account was opened said decedent and the defendant, Molloy, sign- 
ed the usual cards on opening an account, and an employe of the bank 
testified, without objection, that this showed that the decedent and the 
defendant, Molloy, were at the bank at the same time to open this ac- 
count, which, I think, establishes the fact that the account was opened 
by both of them, although she furnished the money. The trial court 
also found that the decedent did not intend to give the money to the de- 
fendant ; but I am of opinion that the preponderance of the evidence 
shows that she intended to make him a joint owner of the account with 
herself, as already stated. The record does not show that it contains 
the exceptions, if any, taken by the respondent on the trial; but the na- 
ture of the evidence is such that it is not probable that any material 
competent evidence was excluded. I am of opinion, therefore, that it 
is a proper case in which to grant final judgment on the appeal, with- 
out awarding a new trial, although this involves the reversal of some 
of the findings, and the final judgment will be predicated, in some re- 
spects, on our view of the facts, which is not in some respects in accord 
with those of the trial court. 

Judgment reversed. 


DISCHARGE OF GUARANTOR. 


Mechanics’ Bank & Trust Co. v. Hood, Supreme Conrt of Tennessee, November 2, 1912. 150 8. W 
Rep 420. 


A person who signs a guarantee on the back of a note, reading: ‘‘ We, as in- 
dorsers, waive demand, notice and protest, and guarantee payment of the same,” 
is secondarily liable within section 120 of the Negotiable Instruments Law of Ten- 
nessee, providing that parties secondarily liable are discharged by a binding agree- 
ment extending the time of payment without their consent, or unless recourse is 
expressly reserved. 


Suit by the Mechanics’ Bank & Trust Company against W. M. Hood. 
From a decree for defendant, plaintiff appeals. Affirmed. 

NEIL, J. This suit was brought upon the following note and guaran- 
ty appearing upon the back thereof, viz.: 
*" $3,000. Knoxville, Tenn., May 2, 1905. 

‘“ Six months after date I promise to pay to the order of W.M. Hood 





Note :—For other similar decisions see BANKING Law JourNaL Digest, § 475. 
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three thousand dollars payable at the Mechanics’ National Bank. All 
parties to this instrument, whether makers or indorsers, waive demand, 
notice, and protest, and guarantee the payment of the same, and if suit 
is instituted upon this note I agree to pay 10 per cent. attorney's fees 
and all expenses incurred in its collection, same to be taxed up in judg- 


ment. F. McCleneghan.’’ 
‘“Due November 2. No. 52144.’’ 


On the back as follows: 

‘“ We, as indorsers, waive demand, notice, and protest, and guaran- 
tee payment of same, and acknowledge that we sign with the full under- 
standing of this notice. W. M. Hood.’’ 

The guaranty was executed by Hood for accommodation of Mc- 
‘Cleneghan, by whom the note was discounted with complainant with 
the full knowledge of the facts on the part of the latter; that is to say, 
the original of which the present note was a renewal was so discounted. 
After the present note was executed, it was extended every six months 
until November 2, 1907, on consideration of interest paid in advance at 
the time upon each renewal. This was done without the consent of 
Hood having been first obtained. In the early renewals there was an 
effort on the part of the cashier of the bank to preserve the liability of 
Hood under section 120 of our Negotiable Instruments Act, by stating 
to McCleneghan, in substance, that the renewal would be operative on 
delivering a new note with the guaranty of Hood appearing thereon’ in 
the same manner in which it appears on the note now sued on. Hood, 
however, left the state and removed to Baltimore, Md., and other renew- 
als were made without any such agreement between McCleneghan and 
the cashier, but simply by the payment of the interest in advance. This 
is certainly true of the last two renewals. 

It is insisted by Hood that he was by these renewals released from 
liability, and we are of the opinion that this contention is well made. 
It is insisted in behalf of complainant that such renewals would not re- 
lease the guarantor because of the following paragraph contained in the 
general provision prefixed to our general Negotiable Instruments Law, 
which is chapter 94 of the Acts of 1899, viz:  “° The person ‘ primarily’ 
liable on an instrument is the person who by the terms of the instru- 
ment is absolutely required to pay the same. All other parties are 
‘secondarily’ liable.’’ This definition has direct bearing upon sections 
119 and 120 of the act, which are upon the subject of the discharge of 
negotiable instruments. They are as follows: 

‘“Sec. 119. A negotiable instrument is discharged: 

‘"1. By payment in due course, by or on behalf of the principal debt- 
or; 


2. By payment in due course, by the party accommodated, where 


the instrument is made or accepted for accommodation ; 

‘*3. By the intentional cancellation thereof by the holder ; 

‘4. By any other act which will discharge a simple contract for the 
jpayment of money ; 
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‘5. When the principal debtor becomes the holder of the instrument 
at or after maturity in his own right. 

“*Sec. 120. A person secondarily liable on the instrument is dis- 
charged: 

‘“1. By an act which discharges the instrument : 

2. By the intentional cancellation of his signature by the holder ; 
‘" 3. By the discharge of a prior party ; 

‘" 4. By a valid tender of payment made by a prior party; 

‘'5. By a release of the principal debtor, unless the holder’s right 
of recourse against the party secondarily liable is expressly reserved ; 

‘'6. By an agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the instrument, 
unless made with the assent of the party secondarily liable, or unless 
the right of recourse against such party is expressly reserved.”’ 

We are of the opinion that the paragraph quoted from the general 
provisions has reference to the face of the instrument, as apparent from 
the expression, “‘ terms of the instrument,’’ and not to contracts refer- 
ring thereto which may appear elsewhere; certainly not to a contract of 
guaranty which, while referring to the note, is essentially acontract diff- 
erent therefrom and may be written upon a separate piece of paper. 
Therefore, although such contracts of guaranty De in form absolute, and 
binding the guarantor to the duty of payment upon default of the mak- 
er of the note, without more, no notice, of course, being required (Taylor 
& Williams v. Ross, 3 Yerg. 330; Hunter v. Dickinson, 10 Humph. 37 ; 
Klein v. Kern, 94 Tenn. 34, 28 S. W. 295; Banking Co. v. Hall, 119 
Tenn. 548, 108 S. W. 1068), vet it would not fall within the definition 
of primary liability covered by the aforesaid preliminary provision. 
This provision is the same as section 192 of the original Negotiable In- 
struments Act recommended by the National Conference of State Boards 
of Commissioners, and the same as section 6494 of the Revised Code of 
North Dakota, which is construed and applied in the case of Northern 
State Bank of Grand Forks v. James Bellamy, 19 N. D. 509,125 N. W. 
888, 31 L. R. A. (N. S.) 149, inwhich a conclusion similar to that stat- 
ed here was reached on an obligation in substantially the same words. 
It follows that an obligation of this character is a secondary one, within 
the meaning of section 120 of the act, and that it would be discharged 
by a binding extension of time given the principal debtor by the holder. 

It follows there is no error in the decree of the chancellor, and it is 
affirmed. 
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THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


II]. OFFICERS AND AGENTS OF BANKS. 


$ 68. Liability of Bank Directors in General. 

Bank directors must give to the affairs of the bank such atten- 
tion as an ordinarily discreet business man would give to 
his own concerns under similar circumstances ; or, at least, 
must exercise reasonable care and diligence in the conduct 
of the affairs of the bank. 

$69. Liability of Bank Directors to Persons In ured Through 
Reliance on False Statements as to Bank’s Condition. 

A discussion of the decisions which involve the personal lia- 
bility of directors to persons who have suffered loss through 
reliance on false or negligently issued statements as to the 
bank’s financial condition. 

$ 68. Liabilit.y of Bank Directors in General. The frequency with 
which bank directors are held personally liable to the stockholders of 
the bank, or its creditors, for losses occuring as a result of their neg- 
lect or negligence, indicates that many of them do not realize that 
the office of director carries with it certain duties and obligations 
imposed by law. The position is not entirely honorary, and many di- 
rectors find this to be so when something goes wrong in the bank and 
the stockholders or creditors, who have suffered loss thereby, turn to 
them for reimbursement. 

Many of the liabilities to which bank directors are subjected are the 
direct result of their own wrongdoing. They are recklessly extrava- 
gant with the money of the bank, or actually misappropriate the bank’s 
funds or they issue a report of the bank’s condition, which they know 
to be false, in the hope that it will induce depositors to place their money 
in the bank and thus enable it to continue in business; or they loan the 
bank’s money to relatives or friends without security, or upon security 
which they know to be inadequate, or they wilfully misuse the funds of 
the bank in some other of the many ways open to unscrupulous direct- 
ors. To warn those who constitute this class would be superfluous. 
They know when they engage in the wrongful act that they assume the 
risk and they act with full knowledge of the consequence. 

But there is another class of directors who would benefit by a warn- 
ing givenin time. These are the directors who incur legal liability 
through an act of omission rather than commission, or through ignor- 
ance as to the affairs of the bank. In a great many instances directors 
have been compelled to pay judgments for damages where the transac- 
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tions upon which their liability was predicated, took place without their 
consent or knowledge. The decisions show a variety of circumstances 
which have operated to impose such liability upon directors. Such 
cases generally arise out of the fact that the directors have entrusted 
the management of the bank to some officer, such as the cashier, or to 
a committee composed of their own number. In these cases the direc- 
tors have done no actual wrong. They have merely neglected to per- 
form those duties which the law says directors must perform. 

The banking laws generally require a certain oath to be taken by 
bank directors upon their election to office. Section 70 of the New 
York Banking Law requires that each director, when appointed or elect- 
ed, °° shall take an oath that he will, so far as the duty devolves on him, 
diligently and honestly administer the affairs of such corporation, and 
will not knowingly violate, or willingly permit to be violated, any of 
the provisions of law applicable to such corporations.’’ A similar oath 
is required of directors of national banks by the provisions of the Na- 
tional Banking Act. In away it is a failure on the part of directors to 
live up to this oath that is the cause of their becoming subject to per- 
sonal liability. 

The decisions attempt to state the rule of liability generally appli- 
cable to directors. But the language used is necessarily broad and the 
rule is, therefore, difficult of application. And the rule, as stated in 
some cases, is found to differ from the rule as stated in others. While 
the liability to which directors are held can best be shown by examin- 
ing the facts in different cases, wherein directors were defendants, and 
the conclusions reached in those cases, still it is worth while to refer 
toa few of the more important cases to see how the courts have ex- 
pressed themselves on the point. 

In Martin v. Webb, 110 U. S. 15, in speaking of the duties of the 
directors of a bank, itis said: “Directors cannot, in justice to those 
who deal with the bank, close their eyes to what is going on around 
them. It is their duty to use ordinary diligence in ascertaining the 
condition of its business, and to exercise reasonable control, and super- 
vision of its officers. They have something more to do than, from 
time to time, to elect the officers of the bank, and to make declarations 
of dividends. That which they ought by proper diligence, to have 
known as to the general course of business in the bank, they may be 
presumed to have known in any contest between the corporation and 
those who are justified by the circumstances in dealing with its officers 
upon the basis of that course of business.’’ 

In another decision it was said: “The board of directors of a bank 
have a general superintendence over and the management of all its 
business affairs and transactions which ordinarily vest with it; and it 
has been said that ‘they are bound to know all that is done, beyond the 
merest matter of daily routine; and that they are bound to know the 
system and rules arranged for its doing.’ And what they ought to know 
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as to the general course of the bank’s business, they will be presumed 
to have known, in a contest between the bank and third persons deal- 
ing in good faith withit. They must also use ordinary care and dili- 
gence to know the conduct of their subordinate officers, as well as what 
the bank books show, and carefully observe the law under which the 
bank is organized.’’ Union National Bank v. Hill, 148 Mo. 380, 49 S.W. 
Rep. 1012. 

The case of Swentzel v. Penn Bank, 147 Pa. 140, 23 Atl. Rep. 405, 
contains the following statement: *’Toexpect a director under such cir- 
cumstances to give the affairs of the bank the same care that he takes 
of his own business is unreasonable, and few responsible men would be 
willing to serve upon such terms. In the case of a city bank doing a 
large business, he would be obliged to abandon his own affairs entirely. 
A business man generally understands the details of his own business, 
but a bank director cannot grasp the details of a large bank without 
devoting all his time to it, to the utter neglect of his own affairs.’’ In 
this case it appeared that a bank president, abetted by the cashier and 
several clerks, embezzled almost all of the funds of the bank, and con- 
cealed the fraud by false entries in the books. His statements to the di- 
rectors from time to time showed the bank to be in good condition. No 
fraud was discovered in any of the books except the individual ledger, 
which, by a rule of the bank conforming to a custom largely prevalent, 
the directors were not allowed to see. At the time of the suspension of 
the bank the directors raised nearly $300,000 on their individual credit 
to enable the bank to resume business. It was held that a director 
whose services were gratuitous, and whose duties were to visit the bank 
once or twice a week to assist in discounting paper, and once or twice a 
year to count the cash on hand, and examine the bills receivable and 
securities, was not guilty of such gross negligence in the premises as 
would render him personally liable to the creditors of the bank. 

In Stone v. Rottman, 183 Mo. 552, 82 S. W. Rep. 76, it was said: 
‘“A director of a bank is only required to act in good faith, and to exer- 
cise such a degree of care as a reasonably prudent man would exercise 
under the same circumstances. He is not bound to exercise the same 
degree of care which a prudent man would exercise in his own business. 
This is too high a standard.’’ 

A stricter rule of accountability is found in the case of Hun v. Cary, 
82 N. Y. 71, which was a suit brought by the receiver of a savings 
bank against the directors to recover damages because of misconduct 
in the management of the affairs of the bank. Earl, J., in speaking of 
the duties which the directors owed to the bank and to its depositors, 
said : ‘‘Few persons would be willing to deposit money in savings banks, 
or to take stock in corporations, with the understanding that the trustees 
or directors were bound only to exercise slight care, such as inattentive 
persons would give to their own business, in the management of the 
large and important interests committed to their hands. When one de- 
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posits money in a savings bank, or takes stock in a corporation, thus 
divesting himself of the immediate control of his property, he expects 
and has the right to expect that the trustees or directors, who are 
chosen to take his place in the management and control of his property, 
will exercise ordinary care and prudence in the trusts committed to 
them—the same degree of care and prudence that men prompted by self- 
interest generally exercise in their own affairs. When one voluntarily 
takes the position of trustee or director of a corporation, good faith, 
exact justice, and public policy unite in requiring of him such degree of 
care and prudence, and it is a gross breach of duty not to bestow them.”’’ 

‘The directors, however,'’ it is said in Warren vy. Robison, 19 
Utah 289, 57 Pac. Rep. 287, ‘‘ought not to be held to the highest de- 
gree of care and diligence, for that might prevent men, whose un- 
spotted reputations and good business judgment would give character 
and stability to the institution, from accepting such positions; nor 
should they be held to the slightest degree, for that would have a ten- 
dency to destroy public confidence and few men would be willing to de- 
posit their money with the bank. The rule most in harmony with the 
character and well-being of such an institution appears to be that the 
directors, in administering its affairs, must exercise ordinary care, skill 
and diligence. Underthis rule, it is necessary for them to give the 
business under their care such attention as an ordinarily discreet busi- 
ness man would give to hisown concerns under similar circumstances, 
and it is therefore incumbent upon them to devote so much time to their 
trust as is necessary to familiarize themselves with the business of the 
institution, and to supervise and direct its operations. That the board 
of directors can leave the management of the banking business to the 
executive officers, and then when, through carelessness and misman- 
agement, disaster to the stockholders and creditors ensues, avoid lia- 
bility. on the ground that they did not know of the unfortunate trans- 
actions, and were ignorant of the business, is a notion which must be 
repudiated. If, however, directors acting in good faith, and with rea- 
sonable care, skill and diligence, nevertheless fall into a mistake, either 
of law or fact, they will not be liable for the consequences of such 
mistake.’’ 

$ 69. Liability of Bank Directors to Persons Injured Through Reliance 
on False Statements As to Bank’s Condition.—Most of the states have 
statutes requiring banks to file reports of their financial condition at cer- 
tain intervals. Frequently the directors are charged with the duty of 
attesting these reports. Section 5211 of the United States Revised 
Statutes requires every national bank to make to the Comptroller of the 
Currency not less than five reports during each year, according to the 
form prescribed by him. The statute directs that the reports shall 
exhibit in detail under appropriate heads, the resources and liabilities 
of the association at the close of business on any past day specified by 
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the Comptroller. And the report, in the same form in which it is made 
to the Comptroller, must be published in a newspaper published in the 
place where the bank is established. The reports must be verified by 
the oath or affirmation of the president or cashier and attested by the 
signature of at least three of the directors. 

Bank directors often make voluntary statements, entirely upon their 
own responsibility, as to the financial strength of the institution which 
they represent. It not infrequently happens that reports, made up pur- 
suant to statute, or voluntary statements made by the directors, are in- 
correct. The error is more often due to inattention on the part of the 
directors to the affairs of the bank, and consequent ignorance of its ac- 
tual financial condition, than to any intentional wrongdoing on their 
part. But, ineither case, directors who make such statements are run- 
ning the risk of legal liability to one who, in reliance thereon, has become 
a depositor of the bank, or has purchased its stock. When the bank sub- 
sequently fails the injured depositor or stockholder looks to the directors 
for reimbursement, claiming that, had they properly performed their 
duties as directors, they would have known the condition of the bank 
and would not have permitted the circulation of a false report. 

The decisions which follow undertake to set forth the circumstances 
under which directors have been held personally liable for losses of this 
kind. The conclusions which have been reached in different decisions 
are not ‘harmonious. It is not the object of this article to determine 
which of the decisions represent the better rule nor to state what the law 
ought to be; our purpose is to set forth what the law is and to point out 
the possibilities of legal liability as a result of carelessness in the pub- 
lication of statements as to a bank’s financial condition. 

Mason vy. Moore, 73 Ohio St. 275, 76 N. E. 932, is a decision to the 
effect that the directors of a national bank were not liable to one who 
purchased stock in the bank relying on a false report of the bank’s con- 
dition, where it did not appear that the directors knew of the falsity of 
the report. It appeared that the plaintiff, relying upon the report made 
to the Comptroller of the Currency as to the assets and liabilities of the 
First National Bank of New Lisbon, purchased for $1,000 ten shares of 
the capital stock of the bank. The bank was afterwards closed and the 
plaintiff was assessed 100 per cent. on his stock for the purpose of dis- 
charging the debts of the institution. He brought an action against 
the directors to recover the $2,000 which he lost in the transaction. 
Although the report showed the bank to be in good condition the bank 
was actually insolvent at the time the report was published, but the 
directors were ignorant of that fact. The false report was made through 
fraud on the part of the cashier. There was no evidence tending to 
show that either of the attesting directors had any knowledge of book- 
keeping or that any of the directors received any compensation for act- 
ing as such. “‘In short,’’ said the court, “* it seems, as may be the fact 
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in most cases, the directors had implicit confidence in the cashier, who 
made up the bank’s report to the Comptroller, and did not examine 
the books so as to test itsaccuracy. And if they examined the books, in 
order to have discovered the false entries as finally found, their investi- 
gation of the preceding year (1897) would not have been sufficient, but 
it must have included each year back to 1890.’’ It was held that the 
directors were not liable unless it appeared that, at the time of the at- 
testing and publication of the report, the directors, who attested it, or 
who assented to it and directed its publication, did so knowing the re- 
port to be false, or under such circumstances that they would have dis- 
covered the report to be false by the exercise of ordinary care and pru- 
dence. 

Under the National Bank Act, as construed in this decision, a direct- 
or must have “' participated in or assented to”’ a violation of the Nation- 
al Bank Act. If he did not participate in or assent to the violation the 
section does not impose individual liability upon him Participating and 
assenting both imply affirmative action of some sort, as distinguished 
from mere silence and inaction. But this section does not preclude a 
liability at common law, that is a liability irrespective of statute. 

The issuance of a false report was made possible in this case by rea- 
son of the fact that the directors had implicit confidence in the cashier 
and left the matter entirely in his hands. On this point the court said: 
‘“ The directors of a bank are surely authorized to appoint a cashier, con- 
ferring on him the powers usually exercised in such an office. He is 
properly confided in as to the custody of its money, securities, books, 
and valuable papers, and the supervision of its books and accounts. 
While it is true that the directors cannot divest themselves of the duty 
of general supervision and control, they may properly entrust to him the 
powers usually appertaining to the direct management of the business, 
and, where they have acted in good faith, and with ordinary diligence in 
their general supervision, they are not liable for losses resulting through 
secret speculation and secret false entries of the cashier. Their position 
does not require them to devote themselves to the details of the busi- 
ness, which may be left to the clerks and bookeepers under the super- 
vision of the cashier. They are not required to look with suspicion 
upon the conduct of these agents or employes, nor to practice a system of 
espionage over the cashier or his subordinates, without apparent reason, 
and they have a right to assume that they are honest and faithful, where 
there are no circumstances to excite doubt or suspicion. On the other 
hand they cannot excuse their indifference or negligence by pleading 
mere honesty of intention.’’ 

It has been held in another decision that the directors of a national 
bank, who merely negligently participate in a false report of the bank’s 
financial condition, rendered to the Comptroller of the Currency, pur- 
suant to the provisions of the National Bank Act, are not personally 
liable to persons, who, deceived by such report, deposit their money in 
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the bank to their injury, unless the directors acted with knowledge. 
Yates v. Jones National Bank, 206 U. S. 158, 51 L. Ed. 1002. 

The reason given for this decision is that the exclusive test of the 
personal liability of directors in such cases is found in section 5239 of 
the United States Revised Statutes. This section makes a knowing 
violation of the National Bank Act a prerequisite to liability and pro- 
vides as follows: ** If the directors of any national banking association 
shall knowingly violate, or knowingly permit any of the officers, agents 
or servants of the association to violate any of the provisions of this 
title (National Bank Act) all the rights, privileges and franchises of 
the association shall be thereby forfeited, . . . and in cases of such 
violation, every director who participated in or assented to the same 
shall be held liable in his personal and individual capacity for all 
damages which the association, its shareholders or any other person, 
shall have sustained in consequence of such violation.’’ 

The argument of the court was that the words “’ shall knowingly 
violate or knowingly permit,’’ found in the first sentence of the section, 
were intended to express the rule of conduct which the statute estab- 
lished as a condition to personal liability on the part of directors of 
national banks for a violation of any of the express provisions of the 
National Bank Act. It is an elementary rule that where a statute 
creates a duty and prescribes a penalty for nonperformance, the rule 
expressed in the statute is the exclusive test of liability. In other 
words, something more than negligence must be shown in order to 
charge directors with responsibility for a loss caused by the publication 
of a false report, rendered pursuant to the requirements of the National 
Bank Act, that is, the violation must in effect be intentional. 

In the opinion it was said: °° Of course, in what we have said we 
have confined ourselves to the precise question arising for decision, 
and therefore must not be understood as expressing an opinion as to 
whether and to what extent directors of national banks may be civilly 
liable by the principles of the common law for purely voluntary state- 
ments made to individuals or the public, embodying false representa- 
tions as to the financial condition of the bank, by which one who has 
rightfully relied upon such representation has been damaged.’’ 

(To be Continued.) 
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CHAPTER X. 
The Credit Department. 


By referring to the diagram of a bank given in Chapter IV% it 
will be seen that after the Junior Officers, the office force is distributed 
in’departments. These departments are classified as to the functions 
of Discount, Deposit and Issue performed by a bank. Under the 
heading of the Discount Function,comes the Credit Department, the Dis- 
count Department and the Loan Department.’ 

CREDIT DEPARTMENT OF COMPARATIVELY RECENT ORIGIN. 

The Credit Department, as a department, is of comparatively recent 
origin. Prior to 1890 very few, if any, banks had sucha separate unit, 
and it may just possibly be that certain wise banks made uneasy by the 
expansion of credit that preceded the panic of 1893, were led to estab- 
lish such departments for their protection. It is probably safe to say 
that the banks which had taken this precaution were in better condition 
to stand the stress when it came, than those which had not so acted. 

Originally the credit department was a nook in some officer’s— 
usually the cashier's—brain. When the question of a loan came up 
there was a general conclusion as to its status, based on more or less 
haphazard statements and investigation, confirmed by the general 
knowledge of the Discount Committee and Board of Directors. There 
was very little definite, tangible information. It was known that the 
prospective borrower was or was not prompt in meeting his obligations, 
that at the time the loan was requested he had a certain balance, and 
also what his reputation in the community was as a business man. The 
bank may have had his last statement of condition, but probably 
did not make a comparison between it and former statements in 
order to judge of the direction of the progress of the business. In 
many instances, the borrower would not give a statement, insisting 
that his representations should be sufficient, and the bank fearing to 
offend him, assumed the risk. There are customers even at this day in 
some communities, who seriously object to giving statements. Per- 
haps they are of a confidential nature, but this is no reason why they 
should not be given to the banker from whom the borrower is asking 


* Chapter IV was published in the March, 1912, issue of the Bankine Law 
JOURNAL. 
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credit on the basis of confidence. Banks, as a rule, have learned their 
lesson, and know that the customer who will not so trust them is not 
desirable—many of them too have paid for the lesson. 

CREDIT RECORDS AND COUNTRY BANKS. 

Probably the majority of country banks make their loans, as nearly 
all banks did until about 1890, but the writer is of the opinion that they 
would be much better off, if they had some definite record in writing, 
of their depositors, who are also borrowers. They do not need a de- 
partment, only a small filing case for cards, and it might not take many 
cards. By reference to them up-to-date information could be had 
about any borrower on a moment's notice. The very fact that the in- 
formation had to be written on the cards, would have a tendency to 
make it specific instead of general, and would raise the danger signal at 
the proper place. It might prove of material assistance in handling 
the class of customers that are very numerous with some country banks, 
and very annoying, who always wish to renew, and never to pay, the 
principal of the loan. 

THE MAN. 

Without credit the modern business world would come to a stand- 
still. It is through credit that banks become creators of capital, and en- 
able the community to grow. It is granted when the bank has confi- 
dence that the amount lent will be repaid promptly at the specified future 
time. “This confidence is founded on faith in the man and his business. 
These are the two factors,neither can be omitted and both should be con- 
sidered of equal value. If either is disregarded, perhaps it is safer to 
eliminate the business, for then so much will not belent. If it is known 
that the man, firm or corporation is influenced more by fear of the law 
than by his sense of right and wrong, even though his statement is 
most excellent, his earnings big, and the truth of the statement con- 
firmed, (and of course the statement under such conditions would have 
to be confirmed,) the bank can never be certain, but that before the 
maturity of the loan, atechnical loophole in the law might be discovered 
to the loss of the bank. Even aloan onthe highest collateral to such 
a man, may prove dangerous. 

THE MAN’S METHODs. 


On the other hand, because a man is honest, it is not a sufficient rea- 
son to grant himcredit. An honest man may be deficient in judgment, 
and often is. He also may have the most honest intentions in the world, 
and still be so lacking in method that in reality he is guessing as to the 
condition of his business when he sincerely thinks he knows. In fact,the 
absolutely honest man who is deceiving himself, is the most dangerous 
borrower a bank can have. It is to this man that the bank in render- 
ing a service to itself, can at the same time be of the greatest assis- 
tance by showing him that what he is attempting to do means ruin to 
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himself. It is througha properly organized credit department that such 
a condition is most frequently recognized. 
THE MAN’S BUSINESS. 

The business must be carefully scrutinized. Has it a large 
enough capital to enable it to exist in the same field as its competitors? 
Does it deal with a commodity dependent on the whims of a com- 
munity, or is therea certainty of a steady demand ? In fact, the econom- 
ic principles underlying land, labor and capital, necessities and luxu- 
ries, demand and supply and price, must be applied by the bank in a 
practical way to the business under consideration. That credit man is 
best equipped who understands the fundamental principles of economics, 
for he must be a practical economist to come to a correct conclusion 
about any given business, and unquestionably the theories help. 

CREDIT AND ECONOMICS. 

The writer well remembers that he regained his respect for the 
science of economics through the very director who had made it a habit 
to laugh at what he called “ theoretical college stuff.’’ This friend 
had almost forced him to the conclusion that he would have stood a 
better chance in the business world had he never wasted his time on 
economics. But one eveningthis director said: ‘‘I don’t believe the young 
man of the present day has the chanceI had. We were compelled to turn 
down a loan this afternoon that would have been granted without ques- 
tion twenty years ago. He is the son of an old friend of mine, and 
only wanted five thousand dollars. He is steady, capable, intelligent 
and bound to make a success in some field. However, he wanted to 
start in a business where he would come in competition with several 
houses that have the largest capital of any in St. Louis. It would be 
impossible for him to last long with as small a capital as he is able to 
command.’’ 

Here was a very practical application of that much abused “ theo- 
retical college stuff.’’ What the director had learned about competi- 
tion through hard business experience,I had learned out of abook. There 
was really nothing theoretical about it; what I had studied was only 
systematized knowledge of business conditions. And, in a general way 
at least, this is what the good credft man must have whether he gets it 
out of books, or has paid for it by the actual experiences of life. 

ESSENTIALS OF CREDIT INFORMATION. 


Before granting any loan then, it is nessary to know: 

(1) The man, his‘moral responsibility, and his methods; 

(2) The business, its character and relation to the community, 
whether the capital is sufficient under the circumstances; what propor- 
tion is fixed and what proportion circulating or liquid. Does it keep 
its liabilities well within its assets ? 
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(3) Will the man, firm or corporation, plus that particular business, 
result in profits and the payment of obligations ? 

It is the duty of the Credit Department, whether of a bank or trust 
company to find out these things; not any one of them, but all of 
them. It is occupied with gathering the data, analyzing, and system- 
atizing it so that conclusions can be promptly reached. 

SOURCES OF THE DATA. 


This data comes from the following sources: 

(1) The record of past experiences with the borrower. Whether in- 
terest was paid promptly and principal met at maturity. The exten- 
sions asked for, etc. 

(2) The average monthly balances of the depositor who is a borrower. 

(3) The statement of condition furnished by the borrower. 

(4) The replies to inquiries made through correspondence in regard 
to the borrower and his business. The result of personal investigation 
among the trade. Clippings from newspapers. Agency reports. 

THE PRACTICAL PROBLEM. 


The practical problem then before any credit department, is to pro- 
vide the records and so systematize operations that the above informa- 
tion is not only obtained, but is available at a moment’s notice. The 
form of the records, will, of course, vary with different institutions; no 
two of them perhaps, considering some of the items of equal impor- 
tance, though all of them must consider some items of fundamental 
importance. Sources 1 and 2 are within the bank; source 3 in the bor- 
rower himself, or through the broker of commercial paper offering the 
loan. Source 4 is the work of the credit department itself acting as an 
investigator. 

The records must be adapted to the particular bank or trust com- 
pany, but it is hoped in this chapter to give an intelligent idea ef what 
is needed, so that an institution, large or small, which has decided to 
establish a credit department, may know what to expect and how to 
proceed. 

This chapter will carry out its purpose if it saves some institution 
the necessity of writing letters to banks with established credit de- 
partments throughout the country, asking for general information as 
to what to do. Doubtless a few letters will have to be written, but they can 
inquire about definite methods of handling definite details. The forms 
that I give are selected from those furnished by large financial institu- 
tions in either New York, St. Louis or Chicago, and it is believed by 
the omission of items or their addition, can be adapted for use in any 
bank or trust company located in any section of our country. As in 
adaptation it is well to have all of the things that might be necessary 
set down, so that those useless in a particular institution may be elimi- 
nated and at the same time not overlooked, I have not chosen the short- 
est forms. 
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CARD RECORDS. 


In nearly every institution the data obtained from sources 1 and 2 
are placed on cards. A good size for this card is six inches by four. 
Frequently the information about previous loans is on one side of the 
card, and the monthly average balances of the borrower on the reverse 
side. There may be reasons why separate cards are preferable, but it 
seems to the writer that the more concentrated the information, pro- 
vided it is fully intelligible, the better for the uses of this department. 

The following is a form of card, one side of which is used for infor- 
mation about loans previously made and former investigations of stand- 
ing,and the other records the average monthly balances of the depositor. 


Face of Card. (Souree 1. 
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Reverse Side. (Source 2.) 
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Instead of having the years printed on the card as above, the spaces 
can be left blank to be filled in with any years the credit department 
prefers. This will enable the purchase of the blank cards in large lots 
and eliminate the danger of waste. 

To get this information on the cards a method in use in St. Louis is to 
fix some date in the month when the work of the bookkeepers is liable 
to be the lightest, and have the credit department on this day send these 
cards to them. As soon as the information is filled in, the cards are re- 
turned to the creditdepartment. In some of the large banks in New York 
where balance ledgers are kept, it is the custom for a man from the credit 
department each month to place the information on the cards getting 
the average balances from the balance ledgers, the discounts from the 
discount department and the loans from the loan department. One 
card when completely filled will contain the monthly and yearly aver- 
age balances for ten years on one side, and on the front the maximum 
and minimum loans and discounts and information about reports for 
ten years. 

OFFICERS’ INFORMATION CARDS. 

As the credit department does not have to come into immediate 
contact with the public, frequently in large banks it is located quite a 
distance from the desks of the officers. It may be on another floor of 


AVERAGE BALANCES AND LOANS 







































































The first blank to be used for balances. 

The second blank to be used for loans. 
the bank building. By the telautograph or the telephone or pneumatic 
tube system, the officers can communicate with this department, but 
this takes a certain amount of time. Doubtless there will be wanted 
not only the present loans and average balance, but a comprehensive 
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record in regard to them, and in order to give it, the credit depart- 
ment will have to remove one of its cards from the file and send it out 
of the department to the officer inquiring. This is not a good practice 
and in order to prevent it some banks have cards prepared by the 
credit department for the use of the officers, kept where they are 
immediately available to all of them. The above is a good form for 
this purpose. It is extremely comprehensive giving yearly informa- 
tion for twenty years and both monthly and yearly information for ten 
years. 
(To be Continued.) 
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DO WE NEED LAND BANKS? 
By F. H. Fries, President Wachovia Bank & Trust Company, Winston-Salem, N. C. 


Much has been written concerning the establishment of some form of land bank 
that will be able to serve the farmers. It is entirely probable that such banks may, 
in time, be established, but it does not seem to have occurred to any of those 
master minds making the proposal to establish such banks that the banks already in 
existence are as anxious to serve the farmers as any land bank may be. 

What the land bank will need, and what the other banks need, is the oppor- 
tunity to become acquainted with the farmers. What the farmer needs is to 
become so well acquainted with some good bank, and to so transact his affairs of a 
financial nature, as to be able to borrow money when needed. 

This bank is ready to serve the farmer. It is just as ready and anxious to serve 
the merchant or manufacturer. It is necessary that the bank know something 
about the farmer who desires a loan, just as the bank knows of the merchant or 
manufacturer. The bank must know what the ability of the man who borrows 
may be, so it may determine whether he can repay the loan. Then, there is one 
other feature that the farmer must know. When the farmer borrows at the bank 
he must learn, as has the merchant, that a note due on a certain day should be 
attended to on that day and not one or two months later. It is not necessary to pay 
off the entire note. If able to do so, interest, at least, is saved, but if a farmer can 
only pay a part, he will usually find the bank willing to grant an extension of time 
on the remainder. 

Know your bank. Use it. Show your ability to repay. Be prompt in attend- 


ing to obligations, and the farmer will find this bank as ready to accommodate him 


with a loan as it is to accommodate others. 

Credit is a necessity on the farm and in every line of business. It is built upon 
confidence in man’s willingness and ability to repay what he may borrow, but it 
should not be granted to the man who thinks so little of his credit as to pay no 
attention to his obligation when it falls due. 

By depositing money coming into their hands when crops are marketed farmers 
get acquainted with the bank and if they are able to secure the bank and will 
attend to obligations promptly, they can borrow. 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. Answer, 
when unpublished or made by wire or letter, is charged 
for at a moderate rate. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


COMPUTATION OF INTEREST. 


Editor Banking Law Journal. Monroe, Wis., Oct., 1912. 

Dear Str:—A note is given payable on demand, with interest at six per cent 
per annum. 

The maker pays it in 209 days. Should the interest be 209 365 or 209-360, of 
a year, if the latter, please give authority or law authorizing that mode of comput- 
ing. Bankers and borrowers often disagree in this. 

Your Digest gives the answer, but also states that there is a custom in banks for 
convenience to compute at 30 days to the month and twelve months to the year. 

The question arises, will this custom justify computing interest on such note at 
209-360 of a year; or, isthe custom merely to avoid computing at the unequal time 
of 30, 31 or 29 days ? 

One of our banks computes interest on demand notes always at the 360 day rate, 
and insists that custom legalizes the practice. 

The Wisconsin statute forbids more than six per cent. per year and at the 
same rate for less than one year, unless by special contract a different rate not more 
than 10 ¢ is agreed on. Yours truly, VickE-PRESIDENT. 


Answer :—The interest should be computed on the basis of 365 days 
to the year. This is the strict legal rule. Where, however, there is a 
custom among banks to that effect, the computation may be made as 
the basis of 360 daystothe year. Bank of Burlington v. Durkee, 1 Vt. 
399, 23 B. L. J. 420; Pool v. White, 175 Pa. St. 459, 474, 21 B. L. J. 
423; B. L. J. Digest, }251. Wheninterest at the highest legal rate is 
computed on the assumption that a year consists of three hundred and 
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sixty days, a month of thirty days, and other portions of the year upon 
the same basis, as a matter of convenience in-calculation merely, by 
the better ruling no usury exists. Camp v. Bates, 11 Conn. 487; 
Patton v. Lafayette Bank, 124 Ga.965,53 S. E. Rep.664; Agricultural 
Bank v. Bissel, 12 Pick. (Mass.) 586; Merchants & Planters’ Bank v. 
Sarratt, 77 S. C. 141, 57 S. E. Rep. 621. 

But, according to some decisions computing interest at the highest 
rate on the basis of three hundred and sixty days to the year amounts 
tousury. Haas v. Flint, 8 Blackf. (Ind.) 67; New York Firemen Ins. 
Co. v. Ely, 2 Cow. (N. Y.) 678, 707. 


COMPUTATION OF INTEREST. 
Editor Banking Law Journal. New York Ciry, November 13, 1912. 


Dexr Str:—Can interest be collected on a note which contains no provision for 
or reference to interest ? 


Answer:—Where a note is payable on a day certain, and contains 
no provision for interest, interest may be collected at the legal rate 
from the date of the maturity of the note. Randall v. Grant, 59 N. Y. 
App. Div. 485; Butcher v. Brand, 6 Iowa 235; Pollard v. Yoder, 9 Ky. 
264; Buckley v. Seymour, 30 La. Ann. 1341. 


LIABILITY OF EXPRESS COMPANY. 
Editor Banking Law Journal. THornToN, ARK., October 21st, 1912. 


Dear Sir—A shipment of currency shipped from the Bank of Pine Bluff to Bank 
of Thornton,same arriving at local express office after banking hours,agent of Express 
Company notifying consignees through mail on their regular post card notice (copy 
enclosed). The express company claims their liability ceases when consignee 
is notified. If this package of currency had been stolen from the office of the ex- 
press company, would they not have been liable to the shipper for full value ? 

Yours truly, CASHIER. 


Answer:—The liability of an express company does not terminate 
upon giving notice to the consignee. 

It is well settled that an express company is a common carrier and, 
therefore, in the absence of special contract, is liable for all loss of or 
damage to goods, intrusted to it for transportation, unless such loss is 
occasioned by the act of God or the public enemy. 12 A. & E. Encyc. 
of L. (2d. Ed.) 546. The liability of an express company as a common 
carrier does not end until it has delivered the goods to the consignee or 
owner or to some person authorized by him to receive them, or has de- 
posited them in a reasonably safe warehouse after making a proper ef- 
fort to deliver them. If the consignee neglects or refuses to take the 
goods and pay the amount due, they remain in the hands of the express 
company as a warehouseman precisely as if no money besides the ex- 
press charges were to be collected. It then becomes the duty of the 
express company safely to store and care for the goods, and it seems 
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that the company should notify the consignor of such failure or refusal 
at once. When that is done, but not before, it is relieved of its respon- 
sibility as a common carrier and holds the goods subject to the order of 
the consignor. In case the consignee does not refuse to accept and pay 
for the goods, but is not ready to receive and pay for them at the time 
when the tender of delivery is made, it seems that the company should 
hold them for a reasonable time to enable the consignee to make such 
payment. 12A.&E. Encyce. of L. (2d. Ed.) 555. 


LIABILITY OF ACCOMMODATION INDORSER. 
Editor Banking Law Journal. ———, Pa., October 23, 1912. 


Dear Sir:—For my own satisfaction and for the sake of an argument I desire to 
ask your opinion concerning a note which was discounted by the drawer or maker of 
the note, payable to the payee and endorsed by payee. I enclose a copy of the note. 
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Tne question is, if the endorser of this note can be held liable if protested, 
providing the drawer does not pay the same. 

The argument was that such a note should not be taken by the bank and dis 
counted, but that the note should be signed jointly on the face payable to the bank. 
Mr. B had this note discounted by the bank, and placed to his credit. 

Question. Can the bank hold endorser if protested? 

Argument. Not in correct form for bank to handle an accommodation in that 
shape. I would like to know if there is any difference or preference. 

Respectfully, CASHIER. 

Answer:—The bank can hold A if the usual steps to charge an in- 
dorser are taken. There is no reason for requiring A to sign the note 
jointly with B as maker. The only difference would be that in the 
latter case A’s liability would be that of maker instead of indorser. 


CHECKS TRANSFERRED BY AGENTS. 
Editor Banking Law Journal. SUMMERFIELD, Kansas, November 15, 1912. 


Deak Str:—A question that has given us some perplexity I wish to refer to 
you for answer. 

A traveling salesman for some wholesale house calls with several checks col- 
lected along his line of travel, said checks having been given by customers of the 
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wholesale house, and the checks are made payable to the wholesale house or order. 

Mr. Salesman comes into the bank and asks a draft for the amount of the 
checks payable to the order of the wholesale house named in the checks. 

Mr. Salesman has no letter or other evidence of authority to endorse the whole- 
sale company’s name upon these checks. 

Are we safe in issuing and handing to this salesman our draft for the amount 
of these checks, draft being payable to the wholesale house mentioned in the face of 
the checks? :, 

The salesman may be a stranger to us, and usually he endorses said checks 
with a rubber stamp carrying the name of the wholesale house; but he contends 
that, as he simply asks that these checks be converted into a draft,identification 
nor authority to endorse are not required. 

Would not the salesman have the same right to endorse the draft as well as the 
check? 

This question has annoyed me much, and I should like very much to be set 
clear upon the matter. Will you kindly give me a reply? 

Yours very truly, F. G. BERGEN, Cashier. 


Answer:—A bank should not accommodate a salesman in the man- 
ner described in the above inquiry unless it has satisfactory evidence 
that the agent has authority toindorse the checks. The mere fact of his 
employment in the capacity of salesman does not of itself give him the 
requisite authority. A bank might easily become involved in liability in 
such a transaction, notwithstanding the fact that it issues a draft pay- 
able to the payee named in the checks instead of paying cash. If the 
salesman is without authority to indorse the checks his indorsement is a 
forgery. When the bank receives such checks and forwards them for col- 
lection, it ordinarily guarantees previousindorsements. If the salesman 
should, by a further forgery, succeed in cashing the draft, the drawers 
of the checks could hold the drawee banks responsible to them for the 
amounts of the checks on the ground that the banks had paid them on 
forged indorsements. These banks would then be entitled to look to 
the bank which received the checks from the salesman and made the col- 
lection. 

In First National Bank v. City National Bank, 182 Mass. 130, 65 N. 
E. Rep. 24, a Holyoke bank received a check on a Minneapolis Bank 
bearing a forged indorsement. The Minneapolis bank paid the check, 
and it was held that it could recover the money from the Holyoke bank. 
The Holyoke bank in this case did not advance any money on the check 
until after it had been collected. 

In Second National Bank v. Guarantee Trust & Safe Deposit Co., 
206 Pa. 616, 56 Atl. Rep. 72, a beneficial association drew a check on a 
bank payable to the order of a brother of the beneficiary. The brother’s 
indorsement was forged and this was followed with other indorsements, 
the last being that of a trust company expressly guaranteeing all pre- 
vious indorsements. It was held that the drawee bank could recover 
the money from the trust company, even though it appeared that the 
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check was drawn without proper precaution, the beneficiary being still 
alive. 

And in First National Bank v. Farmers’ & Merchants’ Bank, 56 
Neb. 149, 76 N. W. Rep. 430, it was held that where a check is drawn 
payable to the order of a named payee, one who takes the check on the 
forged indorsement of the payee and himself indorses it, is liable to the 
bank on which the check is drawn, if that bank pays it in ignorance of 
the forgery and without negligence. 

These cases, so far as the facts are concerned, do not closely resem- 
ble the situation presented in the above letter, but they illustrate the 
general rule as to the liability of parties to a check bearing a forged in- 
dorsement and clearly show the risk which a bank assumes when it re- 
ceives checks without knowledge as to the authenticity of the payee’s 
indorsement or some other adequate means of protection. 


DEPOSIT CLAIMED BY TWO PERSONS. 
Editor Banking Law Journal. New York, November 20, 1912. 

Dear Str:—An account is opened in the name of ** A” and all checks must be 
countersigned by ‘+ B.” 

Before any checks were drawn ‘+ C,” an attorney, notified the bank the funds on 
deposit standing in the name of ‘‘ A” belong to his client, who is neither ‘+A’ nor 
‘+B, and whose nine is not mentioned, and if any of the funds are paid out the 
bank will be held liable. 

A check properly drawn, signed by ‘‘A” and countersigned by ‘*B” was pre- 
sented through the exchanges for payment, in the morning. In the afternoon on 
the same day a typewritten summons, of which we enclose a copy, was served on the 
bank. Should the bank pay or refuse to pay the check ? 

Supreme Court—Queens County. John Doe, plaintiff, against Richard Doe, 
James Doe and the Blank Trust Company, defendants. Summons with notice. 

To the above named defendant : 

You are hereby summoned to answer the complaint in this action, and to serve 
a copy of your answer on the plaintiff's attorney within twenty days after the service 
of this summons, exclusive of the day of service; and in case of your failure to ap- 
pear, or answer, judgment will be taken against you by default for the relief de- 


manded in the complaint. (Signature Typewritten) .............. 
Dated Nov. 14, 1912. Plaintiff's Attorney. 
Office and post office address, — Broadway, Borough of Manhattan, New York City. 


Would the bank be liable to ‘*C’’s client if it paid the check ? 
Would the bank be protected if it recognized such a notification if ‘‘A™ and ‘*B” 
brought suit against the bank for damages ? 


If ‘*A” and ‘*B” brought suit what amount could they collect for damages by 
reason of the bank refusing to pay the check ? 

Answer:—In a case of this kind the bank should refuse to honor 
checks drawn against the fund and interplead the opposing claimants 
under section 820 of the Code of Civil Procedure. In cases where a 
party is sued for money claimed by another, that section provides for 
substituting the other claimant as defendant, or bringing him in as co- 
defendant. The party sued, the bank in this case, is in the position of 
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being ready to pay the money into court and let the court decide which 
is the rightful owner. 

The summons in this case indicates that A and B have been made 
parties to the action. It is, therefore, only necessary for the bank to 
answer setting forth the facts showing that it is a disinterested stake- 
holder, willing to pay the money into court and toabide with the court’s 
decision as to who owns the money. 

A and B could not recover damages for the bank’s refusal to pay 
checks drawn against the deposit, for the bank is justified in protecting 
itself by such a refusal. It has been held that a bank may refuse to 
pay a check where it has been notified that the money belong's to another 
than the depositor. Hanna v. Drovers’ Nat. Bank, 194 Ill. 252, 62 N. 
E. Rep. 556, 19 B. L. J. 214, B. L. J. Digest, § 179; Pearce v. Dill, 
149 Ind. 136, 48 N. E. Rep. 788. 


DEEDS TO BE DELIVERED AFTER GRANTOR’S DEATH. 


Editor Banking Law Journal. Tripp, 8S. D., December 2, 1912. 

DEAR Srr:—I wish to obtain your opinion on a controversy which arose here 
in our city, and that is: If John Jones and wife own three quarters of land, and 
they come before a notary public and make out three different deeds to their sons 
for this land, and leave them with a bank to be held until his death, and then have 
the bank send them for record, after his death, would this pass good title, or would 
these deeds be valid? Respectfully, C. G. Scunere, Cashier. 

Answer:—A grantor may deliver a deed toa third person to hold un- 
til the grantor’s death and then to deliver it to the grantee. Sucha de- 
livery is perfectly valid. But the deed must be left with the depositary 
without a reservation by the grantor, express or implied, of the right to 
retake it or otherwise control its use. 

Frequently a deed is given to a third person, to be delivered to the 
grantee unless sooner recalled by the grantor. This does not con- 
stitute a delivery. A deed is not delivered until the grantor either has 
actually placed it beyond his control, or has indicated an intention of so 
treating it. And to convey title it is necessary that there be a delivery 
of the deed. 

The rule in regard to delivering deeds in this manner is stated in the 
case of Arnegaardv. Arnegaard, 7 N. Dak. 475, which case is digested 
in section 160 of the BANKING LAW JOURNAL Digest, and holds as fol- 
lows: While deeds may be delivered in escrow to take effect upon the 
grantor’s death, they are void if the grantor retains any right to recall 
the conveyance during his lifetime. 

In Thompson vy. Calhoun, 216 Ill. 121, 74 N. E. Rep. 775, it appear- 
ed that a deed to real estate was delivered to a third person for the gran- 
tor’s son, with instructions to keep the deed until the death of the gran- 
tor and then have it recorded and delivered tothe son. It was held that 
there was a valid transfer, notwithstanding the fact that the son did not 
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know of the execution of the deed until after the death of the grantor. 

Where a person executed a deed of land, placed it in an envelope, and 
gave it to a third person, instructing him to deliver it to the grantee 
after the grantor’s death, it was held that there was a valid delivery of 
the deed, although the person to whom it was given was not informed 
as to the nature of the contents of the envelope. And it was also held 
that a subsequent return of the envelope and its contents to the grantor 
did not affect the title conveyed. St. Clair v. Marquell, 161 Ind. 56, 67, 
N. E. Rep. 693. 

On the other hand, it is held that where the grantor retains the right 
to recall the deed during his lifetime there is no valid conveyance. 

Thus, where a person executed a deed, which he handed to a third 
person to be delivered to the grantee after the grantor’s death, but it 
was understood between the parties that the grantor might withdraw 
the deed at any time, it was held that there was no conveyance and that 
the grantor had the right to take back and destroy the deed. Noble v. 
Tipton, 219 Ill. 182, 76 N. E. Rep. 151. 

In Fifer v. Rachels, 27 Ind. App. 654, the owner of land executed a 
deed to it, which was sealed up by the grantor’s attorney, delivered to 
the grantor, and by him taken to a bank, where it was deposited and re- 
mained until the grantor’s death. The grantor intended that the grantee 
should have the property after the grantor’s death, but as he retained 
complete control to the deed during his lifetime, it was held that there 
was not a sufficient delivery of the deed to transfer title. 

In another case it was held that, where an owner of land executed a 
deed to it while he was ill, and delivered it to a third person with the 
understanding that he was to have it back in the event of his recovery, 
there was no valid delivery of the deed and, therefore, no conveyance. 
Ward v. Russell, 121 Wis. 77, 98 N. W. Rep. 939. 


A. PIATT ANDREW ON THE MONEY TRUST. 
We have received a very interesting leaflet from the pen of former Assistant 


Secretary of the Treasury Andrew, in which he points out, in answer to the charge 
that banking is so concentrated in the Unitcd States as to corstitute a ‘*‘ money 
trust,” the fact that the number of individual banks in the country is 25,176 or 24 
times more than in 1900, giving us a bank for every 3,7&8 of population against 
7,357 twelve years ago. Also the further fact that New York City holds only 18.9 
per cent. of the bank resources of the country, and in 1900 it had 23.2 per 
cent. He compares the London banks, which hold 63 per cent. of England's 
total commercial deposits, and also gives the British per capita as one bank for 
every 388,003 population. The only criticism to make is that in Great Britain the 
branch-bank system prevails; he himself reports that the 116 banks there have 
6,935 branches, which really causes a diffusion of both deposits and facilities that 
his argument overlooks. The fact is that Britain has a bank or branch of a bank 
for every 6,500 population, which in a closely settled area means much more in the 
way of facilities than our statistics show. We regret that we have not the space to 
print the paper in full. 
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ROBERT MORRIS. 


Superintendent of Finance of the thirteen colonies under the control of the 


Continental Congress. 














ROBERT MORRIS was Superintendent of Finance to the United States during 
the Revolutionary War. He was born in England in 1735, but came to Philadelphia 
at the age of 13, and became a leading merchant. As early as 1763 he endeavored 
to establish a bank for the Colonies. A member of Congress from 1776, he was 
one of the signers of the Declaration of Independence. He raised more means 
than any one other man for the carrying on of the war, and in 1780 created a sort of 
bank known as the Pennsylvania Bank, which helped out enormously to the close 
of the war. In 1781 he organized the Bank of North America (the first real bank 
in the country, still operating in Philadelphia), and supervised the finances of the 
Government with great skill. He was one of the framers of our Constitution, and 
a Senator from Pennsylvania from 1789 to 1795. Having lost his fortune in his 
old age, he actually passed the latter years of his life in prison for debt. He died 
in May, 1806. 
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FINANCIAL HISTORY OF THE UNITED 
STATES 


FROM THE BEGINNING OF THE GOVERNMENT. 
By Maurice L. Muhleman. 


First Period: to 1801. 


UNDER THE CONTINENTAL CONGRESS. 

Prior to thie establishment of the Government under the Constitution in 1789, 
the United States were governed by the Articles of Confederation, a loose system, 
under which the Continental Congress had no power to tax the people, but had to 
depend for financial support on contributions from the several States. 

There was not much wealth and the people were not favorable to taxes. The 
legislatures of some of the States neglected to lay taxes for the purpose, others paid 
in only part of their share; hence Congress had to borrow money to carry on the 
war with Great Britain and the business of the Government after the war closed. 
Fortunately foreigners sympathized and France, Holland and Spain made loans to 
Congress. Still, most of the borrowing was done by means of paper currency 
issues; both Congress and the States (except Georgia) issued such currency. It 
was made legal tender and the people were forced to accept it, although it was cop- 
tinually depreciating. It finally fell as low as one cent on the dollar. 

This was, as may be imagined, exceedingly trying to Robert Morris, who was in 
charge of the finances; it was only by his great skill and energy that things were 
kept going. 

As early as 1779 and 1780 Alexander Hamilton recommended to Morris that a 
bank be established, by obtaining a loan abroad for this purpose. In 1781 Morris 
actually did create the Bank of North America, $200,000 fiom a loan of $462,000 
from France, which came in specie, supplying the capital; this helped enormously 
to relieve the situation. In 1784 Hamilton organized the Bank of New York which 
also became a most useful institution. 

Still it became evident that the real remedy lay in the creation of a strong cen- 
tral Government, and this led to the formulation and adoption of our present Con- 
stitution, which went into actual operation in March, 1789. Under it the National 
Government created its own fiscal system, assuming the debts incurred by the States 
for the Revolutionary War; it was given exclusive power to coin money and lay 
duties on imports; also the power to lay other taxes, and to borrow money on its 
credit. 

The first revenue law to provide money for the Treasury was passed July 4, 
1789; the law establishing the Treasury Department came on September 2 following. 


ORGANIZATION OF THE TREASURY. 
The fiscal system was organized by Hamilton, first Secretary of the Treasury. 
On his staff he had an Assistant Secretary, a Treasurer, an Auditor, a Comptroller, 
and a Register or bookkeeper. Collectors were appointed for the different places 
where revenue was to be received, and these were to hold their receipts, or pay 
them over on the order of the Treasurer, subject to later verification by the Auditor 


and Comptroller. 
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The Constitution provides that: ‘‘ No money shall be drawn from the Treasury 
but in consequence of appropriations made by law”; hence payments can be made 
only upon authorizations by Congress. They are actually made under such author- 
ity, by warrants issued by the Secretary and approved by the Comptroller, upon 
which the Treasurer issues his drafts to the parties to whom payment is due. 

There were at:this time four banks in the country and the money taken in by 
the revenue collectors was largely deposited in them and paid out on Treasury 
drafts, although in many cases the Treasurer’s drafts were drawn directly upon the 
collectors. 

There was not much ‘ treasure” available when Hamilton took hold on Sep- 
tember 11, 1789, and he found it necessary to borrow money at once. Thus, in the 
course of ten days he obtained loans of $50,000 from the Bank of New York, and a 
like sum from the Bank of North America. 

Hamilton clearly had ‘* rough sledding ” at times. He had to depend entirely 
on customs revenue at first; it isof record that on March 29, 1790, he had only $20, - 
000 in the Treasury. The imposition by Congress of an internal revenue tax on 
liquor to increase the revenues in 1792 caused an outbreak in Pennsylvania called 
the ‘‘ Whiskey Rebellion ”; it soon passed; but the revenue from this source never 
reached $350,000 in Hamilton’s administration of the Treasury. The debt alone 
required an average of nearly $2,500,000 annually for interest. 

Hamilton first took up the placing of the debt on a sound basis, funding that 
part which had been incurred by the States. He then proposed the creation of the 
Bank of the United States to provide currency and help the financial system in 
general; his report thereon is a masterly document. Then came his Mint report, 
upon which was established the coinage system. Finally he wrote a report on de- 
veloping manufactures by means of a tariff. 


THE COINAGE AND CURRENCY SYSTEM. 

The subjects of special interest in these papers are the coinage and the bank 
laws. As to the former it need only be said that it established the double standard 
at the ratio of 15 to 1, gold and silver coins being made equally legal tender. The 
gold coins were to weigh 27 grains to the dollar and contain 24.75 grains of pure 
metal, the fineness being that of the British system: .916%; the silver coins were 
based on the Spanish dollar of 416 grains, about .892 fine, so that the dollar con- 
tained 371.25 grains of pure silver, just as it does to this day. The smaller silver 
coins were exact subdivisions of the dollar in weight. Copper cents and half-cents 
were also provided for. The law was passed April 2, 1792. 

Until a sufficient quantity of coin was provided by the Mint, foreign coins, 
which constituted the bulk of the country’s money, were to be legal tender at rates 
figured on the fineness of the metal content compared with our dollars. It should 
be added that the four State banks then existing issued notes and these circulated 
freely as money and were accepted by all, including the Government. 

As to the Bank plan, Hamilton encountered much opposition from Jefferson and 
his political party. But Congress adopted it, and after a little delay Washington 
approved it February 25, 1791. Washington had four members of his cabinet, 
evenly divided in politics; Jefferson and Randolph on one side, Hamilton and Knox 
on the other; and they took sides thus on the Bank question. Jefferson’s opposition 
was based upon the narrow view that the Constitution did not authorize the Federal 
Government to establish a bank. Some years later (1819) the Supreme Court took 
up this point and decided against Jefferson’s view. This will be fully discussed in 
a later paper. 
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ALEXANDER 'HAMILTON. 


ALEXANDER HAMILTON was born in Nevis, West Indies, January 11, 1757; 
at the age of 12 he became a clerk in a counting house and showei great ability; at 
15 he came to New York, and attended King’s (Now Columbia) College; at 17 he 
was making public speeches and at 19 he was in the Continental Army, close to 
Washington. He proposed a national bank for the country as early as 1779, and 
actually organized the Bank of New York (still existing) in 1784. Admitted to the 
bar in 1782; a member of the State Legislature and of Congress; a framer and lead- 
ing supporter of the Constitution. In 1789 Washington made him Secretary of the 
Treasury, and his record there was remarkable. He organized the Treasury and 
Revenue Systems, the Mint and the Bank of the United States; his state papers on 
these subjects are monuments to his genius. In 1795 he resumed law practice in 
New York, where he was the leader of the Federalist party. A political quarrel 
thrust on him by Aaron Burr led toa duel in which Hamilton was mortally wounded 
July 11, 1804. 











74 THE BANKING LAW JOURNAL 


THE FIRST BANK OF THE UNITED STATES. 

The Bank’s charter was for twenty years; its capital was $10,000,000, of which 
the Government took one-fifth and had that proportion of the 25 directors; it paid 
for its subscription by issuing $2,000,000 in bonds. The Bank was made the de- 
pository of Treasury funds and helped the Government by lending it money. It 
had branches at all the principal seaports, and was allowed to issue notes on its 
credit, but was limited by a provision that its liabilities could never exceed its cash 
on hand and its capital. Its notes were to be the only ones receivable for Govern- 
ment dues. 

Other banks were chartered by the States and these also issued notes; there 
were no careful regulations of these banks in the State laws, but their notes were 
kept good by the fact that the Bank of the United States would receive tl em as the 
depository for the United States in payment of all Government dues, so long as the 
banks made ample provision for redemption of their notes in coin, but not other- 
wise. 

The Bank was required to report to the Treasury, but only two such reports 
have been preserved and these are for 1809 and 1811. An interesting point was 
that the Bank could hold no real estate except for its offices, but could loan on real 
estate. Its highest discount rate was limited to 6 percent. Directors approving 
acts which violated the law were made personally liable. In order to safeguard 
control, the voting on shares was regulated so that no one could bave more than 30 
votes, no matter how many shares were held; holders of 1 share had one vote; every 
2 shares up to 10 gave an additional vote; every 4 shares above 10 and up to 30, an 
additional vote, and so on, up to 30 yotes. 

In the opinion of all who had opinions in those days, the Bank was a splendid 
institution doing the work for which it was created in an admirable manner. The 
Government sold its stock in the Bank in 1802 at 45¢ premium; it had paid divi- 
dends regularly. 

THE PUBLIC DEBT. 

When Hamilton took hold there was a debt due abroad of about $12,000,000, 
more than half thereof to French, the balance chicfly to Dutch, a little to Spanish, 
holders; the debt of the States to be assumed amounted to $21,500,000 on which 
interest due and unpaid exceeded the snm of $18,000,000. But in addition to this 
aggregate of $51,500,000 there was about $23.500,000 of obligations to be taken 
care of, so that the total debt was about $75,000,000. 

The foreign debt paid 5¢ interest, the home debt from 3 to 6¢. In the fund- 
ing operations the Dutch helped out very materially, advancing some $9,400,000, 
including some small renewals. Temporary loans amounted during the period under 
review to $8,623,000, on which the interest was usually 8¢. In 1791 the subscrip- 
tion to the Bank of the United States increased the debt by $2,000,000, and other 
needs brought the total above $80,000,000 by 1793; some payments reduced the 
total later, but it was again increased so that at the close of the century it stood at 
$83,000,000. 

It is proper to note here that the ‘+ Continental currency’ which was issued 
during the war and thereafter for a time, and which had depreciated to 1 cent on 
the dollar, was by an act of Congress of 1791 made redeemable at that rate. No 
record is available to show how much of the amount of this currency, estimated at 
$280,000,000, was actually redeemed, but it did not cut a large figure. 


GENERAL FINANCES. 


As to the general finances during this period, the receipts, exclusive of borrow- 
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OLIVER WOLCOTT. 


OLIVER WOLCOTT was born in Connecticut January 11, 1760; he graduated 
from Yale 1778; saw a short service in the Revolutionary War; admitted to the bar 
1781; became Comptroller of his State in 1788; Auditor of the United States 
Treasury in 1789, Comptroller thereof 1791; thus becoming the efficient lieutenant 
of Hamilton in the establishment of our fiscal system; he was hence advanced by 
Washington to the Secretaryship when Hamilton retired (1795) and continued by 
Adams during the greater part of his presidential term. He was appointed to the 
circuit bench at the end of 1801, but resigned to enter mercantile and banking 
business in New York City, where in 1803 he organized the Merchants’ Bank 
(still existing). In 1812 he organized the Bank of America (also still operating). 
In 1814 he returned to Conneeticut; left the Federalist party, was elected Governor 
in 1817 and re elected nine successive terms. In 1828 he again removed to New 
York City, where he died in 1833. 
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ing, never reached $5,000,000 uatil 1795, and did not exceed $5,000,000 until 1800 
when the sum of $11,129,000 was collected, chiefly from customs. The actual 
published accounts do not go back of January 1, 1791. The expenditures were 
greater than the receipts in 1792 by $4,600,000; there were also deficits in 1794, 
1795 and 1799; these were just about covered by surplus revenues in the other 
years. The total exhibit for the ten years shows income $69,415,000 and outgo 
$68,645,000; received from loans $21,320,000 and loans paid off $18,628,000; 
making an excess of receipts $3,961,000. 

This brings us to the end of the regime of the Federalist party, which was de- 
feated in the election of 1800 by Jefferson; it covers the constructive period of 
Hamilton (to 1795) and Wolcott (to 1800); the short administration of Dexter, who 
carried on the Treasury for the remaining two months under Adams ard for a time 
under Jefferson, was not eventful; he had a large cash balance left to him and had 
easy sailing. 

Hamilton and Wolcott were both criticized by Congress for not furnishing 
fuller reports of the Treasury operations; but it was obviously a troublesome matter 


to adjust things accurately in those earlier years. The managers bad not much 
experience to depend upon. Congress frequently appropriated far too little for 


some necessary expenses, ard more than was needed for others. It was therefore 
difficult in some cases to follow the law strictly. The whole Government was new 
and learning how to run a Nation's business. 

But the system was laid on sound foundations, and the credit of the United 
States was established and strengthened enoimously: it had been compelled to let 
its 5 per cent. bonds go abroad at from 944 to 96 during the period of funding the 
Revolutionary debt; but its home bonds at 6 per cent. were placed at par, and it 
obtained good standing abroad because it paid interest promptly. 

It is interesting to note that the debt-paying habit of the Nation was incul- 
cated in these early years. It did not always work out satisfactorily, as for 
example, in Wolcott's administration. He had reduced the debt from $83,762,000 
in 1796, to $77,408,000 in 1799; then came a menace of war with France, and he 
had to borrow $5,000,000 to provide for fitting out troops; the war never came to 
pass, however. 

BANKING AND GENERAL CONDITIONS. 

Since the State banks later played an important part in the fiscal system, it is 
well to note here that by 1800 there were 27 of these, with capital $11,300,000, 
and about $6,000,000 of note-issues: deposits and loans are not reported, but it is 
said that they held about $10,000,000 of specie. From this it may be estimated 
that, with the Bank of the United States included, the country had about $16,000, - 
000 specie, mostly in banks, and $10,500,000 of bank notes; thus giving for say 
5,300,000 people, a per capita money supply of about $5; but fully half of this was 
in banks. 

The Mint had coined up to this time only a little over $3,000,000 in our own 
pieces, so that of course the specie consisted largely of foreign coin. Thus, there 
was the Portuguese Johannes or ‘‘ Joe,” rated at $16; the Spanish doubloon at $15, 
and the pistole at $3.72; British guineas were worth $4.64 and the French $4.52; 
then there was a moidore worth $6, a chequin or sequin worth $1.78. Silver was 
chiefly Spanish; the pesos or dollars were at par, and subdivisions accordingly ; 
French crowns were rated $1.10. 

Despite the provision of a uniform monetary system with the dollar as.the unit, 
the habit of keeping accounts (and dealing) z# shz//ings continued for many years; 
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SAMUEL DEXTER. 


SAMUEL DEXTER was born in Boston, Mass., May 14, 1761; he wasa 
graduate of Harvard College and became a lawyer. A Federalist in politics, he 
was for some years a member of the Legislature of his State, and in 1793 was 
elected a Representative in Congress; promoted to the Senate in 1799, he resigned 
therefrom to become Secretary of War under President John Adams, and in Decem- 
ber 31, 1800, became Secretary of the Treasury. Fora short period he also acted 
as Secretary of State. When Jefferson became President, Dexter omitted to resign 
(as is customary) because he believed that Gallatin who had been nominated as 
successor, would not be confirmed bv the Senate; so Jefferson had practically to 
remove him January 26, 1802. He then returned to Massachusetts to practice law; 
like Wolcott he changed his politics in 1812, and was the unsuccessful candidate 
for Governor in 1815 and 1816; offered, but refused, the position of Minister to 
Spain in 1815. He died in 1816. 
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and this in the face of the fact that a ‘‘ shilling” meant something different in New 
England or New York, from what it meant in other sections. 

The general position of the Nation at the opening of the nineteenth century 
may be stated as follows: Its imports amounted to $90,000,000, on which the 
tariff revenues were about 10 per cent. Its exports amounted to about $71,000,000 
or $13.37 per capita against $17.19 per capita of imports. Its expenditwes for the 
National Government were $2.04 per capita. 

The debt was $15.62 per capita and the annual interest charge thereon 64 
cents, or about one-third of the total expense. The area of the country was 
892,000 square miles, giving of population only 6.12 per square mile. There were 
about 1,000 post-offices, and the system earned a profit, because rates were high. 

The more one studies the work of men who founded this new Government 
under the Constitution, the more one is impressed with their great ability; and 
Hamilton, who was only thirty-two years of age when he became the head of the 
Treasury, was easily first in ability and in the service rendered, 


———s 


REVISION OF THE NEW YORK STATE BANKING LAW. 


State Superintendent of Banking, George C. Van Tuyl, Jr., advocates a thor- 
ough revision of the State Banking Law. In his annual report he says in part : 

‘* Although during the last fiscal year it has been necessary for this depart- 
ment to close a few institutions as a result of conditions arising from past mismsn- 
agement and the work of the department has been rendered extremely onerous 
through the liquidation of so many failed institutions, the year has as a whole been 
a prosperous one for the institutions under supervision. It is, however, in such 
times of comparative quiet that we can best devise measures to prevent a recurrence 
of such disasters to financial institutions as have from time to time occurred in 
former years, and as the Superintendent of Banks has had greater experience in the 
administration of the present statute he has been more strongly impressed with 
the necessity for a complete and thorough revision of the banking law of this State. 

‘* Prior to the year 1892 general laws had been passed from time to time with 
reference to various institutions as they were brought under the supervision of this 
department with little reference to a general scheme of supervision and with no idea 
of harmonizing the different statutes. , 

‘¢ In view of the great development that has obtained in the business of banking 
in recent years and the changed conditions under which that business is transacted, 
it must, moreover, be evident, even to a casual observer of such conditions who is 
only occasionally engaged in the study of banking problems, that laws that were 
adapted to conditions existing 20, 30 or 40 years ago are at the present time prac- 
tically obsolete. While the Superintendent of Banks will submit certain special 
recommendations which he believes should have your immediate attention, he thinks 
the most important recommendation that he can make, and the one deserving 
of your most serious consideration, is that the entire banking law be rewritten by a 
commission to be appointed by the Governor, consisting of experts who shall not 
only have a technical knowledge of banking law but shall also have practical 
knowledge of present banking methods and conditions. He believes that the results 


” 


of such a revision would well repay the expenses involved. . . . 
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THE CORN EXCHANGE BANK OF NEW YORK CITY. 


Among the State discount banks in the United States, of which there are now 
13,500, the Corn Exchange Bank of New York stands notably pre-eminent, with its 


a enenmnorce St 





W. A. NASH, Chairman of the Board. 


$76,000,000 of resources. It also takes first rank in the country among banking in- 
stitutions in the development of-branch banking; in this line it has been operating, 
with phenomenal success, 29 branches in Greater New York and is to add another 
one, on 29th Street and 4th Avenue, on February 1, 1913. This is almost a unique 
business in the United States in these days, the usefulnsss of which the Corn Ex- 
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change Bank has demonstrated satisfactorily. There is no question as to its profit- 


ableness. 

Tae bank was organized in 1852, and has thus passed the 60th year of its life. 
For nearly a generation it was conducted by William A. Nash, one of the few 
veteran bankers of the old school left in New York City, still connected with it as 


W. E. FREW, President. 


chairman of the board of directors, to which less active post he retired a few years 
ago, thus placing the active work on the present president, Walter E. Frew. 

With a remarkably conservative board, representing most varied interests, the 
bank has grown apace steadily without the spectacular leaps and bounds which 
others experienced; grain, flour, cotton, metals, chemicals, importing and com- 
mission business, private bankers and brokers, real estate, are included in the per 
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sonnel of the directorate; it is a typical commercial institution, with its head-office 
located near all the exchanges and the United States Custom House, with all of 
which it does business, but ramifying with its active branch offices all over the 
metropolis. Of these 18 are in Manhattan Borough, 5 in Queens, 4 in Brooklyn, 
2 in the Bronx and 1 in Richmond. 

In 1912 it paid 16 per cent. dividends on the $3,000,000 capital, and had 
114 per cent. undivided, to go to the surplus fund which is now $5,840,000, with 
this added profit included. 

As evidence of its growth in a decade, the following comparisons are presented 
from the official returns to the Banking Department: 

Dec. 8, 1902. Dec. 26, 1912. Gain. 

Total Resources....... $41,506,515 $76,078,791 83¢ 
Deposits ke 36,145,288 66,166,665 83¢ 
Capital, i..... 2,000,000 3,000,000 50¢ 
Surplus 2,500,000 5,840,000 1334 

It is of special interest to note what the bank holds against the $66,166,665 of 
deposits at the present time; its report analyzes this as follows: 


Cash in Vaults $15,583.409 
Checks for Clearing-house 6,011,228 
Demand Loans on Collateral 13,204,668 
Due from other Banks... 3,365,428 

Thus having in cash and ‘‘ on call at short notice,” as the British banks report 
it, the sum of $38,164,733. 

Time assets are as follows: 

neo wea Gls edb aradl $28,805.471 
Bonds Owned ate 4,449,339 
Mortgages Owned Ae 630.300 
$33,885,110 

Giving a total of current resources of $72,049,843 

Beside this its banking-houses and lots are worth $2,824,792, and it has 
$1,204,156 of other resources to add, so as to cover its capital liabilities and the 
miscellaneous accounts, which total $9,912,126. 

The prominence and activity of the bank has led to the continual recognition 
of its officers in an official capacity in the Clearing-house; Mr. Nash and Mr. Frew 
have been among the leaders in that body for a series of years, the former having 
reached the presidency. Mr. Nash’s long experience and mature judgment have also 
led to his being actively brought into the forum of public discussion of banking and 
monetary questions which have been so prominently before the country. 

The official staff of the Corn Exchange Bank includes as vice presidents— 
William H. Nichols and J. P. Dunning; cashier, Frederick T. Martin. Each 
branch has a competent manager and there is a system of examination of branches 
which compares favorably with that prevailing in Canada, which is regarded the 
special model for branch banking. 








THE BANKING LAW JOURNAL 


HERBERT P. HOWELL, 


New Vice-President National Bank of Commerce. 


Herbert P. Howell, the new Vice-President of the National Bank of Commerce, 
has been atthe head of the Credit Department of the Carnegie Steel Company for 
the past eleven years. In that time Mr. Howell has come to be considered a credit 
man who has the faculty of securing correct information along credit lines and of 
being able to impart it to others clearly and with exceptional thoroughness. Be- 
cause of his unusual ability in this line, his opinions on credits have been constantly 





HERBERT P. HOWELL. 


sought by banks and trust companies throughout the country. All byt sixtecn of 
his thirty-nine years Mr. Howell has spent with the Carnegie Steel Company, first as 
a clerk on the night force that handled the shipping records of the company, then in 
the Credit Department of which he was made head in 1901. Mr. Howell’s success- 
ful management of the Credit Department was due to his method of conducting its 
relations with the steel trade; the personal knowledge thus acquired gave evidence 
of the qualities which first attracted the attention of eastern bankers. 
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THE RIGHT AND WRONG IN BANKING. 
By ARTHUR A. EKIRCH, 
Secretary North Side Savings Bank, New York. 

It is supposed that all up-to-the-minute bank men read and compare the finan- 
cial statements of local and out-of-town banking institutions. 

As you compare these statements month.by month or perhaps less frequently, 
you are amazed at the growth of some banks, while others show little progress. 

You ponder over these statements awhile and offhand, perhaps, attribute the 
remarkable growth of this or that institution to strong financial banking or to the 
surpassing ability of the bank’s officers. 

In numerous cases you are perhaps just in your belief, but more often you will 
find on probing deeper into the affairs of the progressive banks, that the ‘* good 
will” of both the officers and clerks has much to do with the figures that make up 
the assets and liabilities of these institutions. 

DRIVING AWAY PROSPECTIVE CUSTOMERS. 

Let me cite a recent case. A stranger visited a small city in the middle-west 
bent on permanently locating there. He had been advised by the Board of Trade 
of the city that railroad facilities were excellent and as the price of factory sites 
was in accord with his bank-roll, this was the place to manufacture his goods. 

The manufacturer arrived in the city early one morning, tired and dusty from 
the long railroad journey. He hastened to one of the banks and stepped up to one 
of the tellers 

‘* How is business in this vicinity ?” he inquired. 

‘* Don’t know,” the teller replied, somewhat curtly. ‘‘ Want to deposit?” he 
added, bending his head over a proof sheet that lay before him on the desk. 

‘* Thought perhaps I did, but I've changed my mind,” the manufacturer replied 
slowly. 

The teller looked up at this reply, but the prospective customer had vanished. 

FROM BAD TO WORSE. 

Directly across the street, the gilt sign of a competitive bank greeted the manu- 
facturer’s eye. He surveyed the premises for a moment somewhat after the fashion 
of a whipped child. His opinion of banks in this locality was slowly dropping 
below par. 

He decided however to venture within the bronze doors and interview the presi- 
dent of that institution. A uniformed attendant met him in the lobby and greeted 
him thus: 

‘* Want to see the president, he’s notin. Better see the assistant cashier, three 
windows down.” 

The manufacturer made no reply, nor did he visit the window to which he was 
directed in so gentlemanly a manner. He turned about, bag in hand and walked 
hastily to the ‘*‘ Board of Trade” building, took the elevator to the third floor, 
alighted, turned the door-knob leading to the president of the Trade Board’s office, 
dropped the bag at the feet of the gray-haired official and proceeded to tell most 
vividly his opinion of the banks of the city and gave vent to his feelings by roasting 
the city itself, although the latter played no part whatever in the matter. 

No amount of diplomatic persuasion on the part of the Board of Trade’s presi- 
dent, could change his opinion. 
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‘*Tt’s no use,” he remarked, as the interview drew to aclose. ‘‘1 went to the 
banks without a card of introduction for one specific reason. I wanted to test the 
courtesy of your bankers. True I didn’t meet the bankers themselves, but I met 
their representatives. With a card of introduction I would have expected to receive 
the utmost of courtesy; without the card I was treated miserably. My own salva- 
tion is that I found it out before I invested one hundred thousand dollars in your 
city and built a permanent home for myself and family.” 

To many, the case in question may appear somewhat far-fetched and childish 
and still, were we to place ourselves in a similar position, we would have acted in the 
same manner as did this stranger in a strange place. 

The fresh oftice boy, so often cartooned and joked about in the comic sections 
of the Sunday papers, has been the means of driving away profitable business. All 
men are not born forceful and carefree. Thousands become offended at the slightest 
rebuke and particularly so, if greeted harshly y those not in power to so greet one. 

COURTESY AND THE PART IT PLAYS. 

No greater test of a bank’s effectiveness and standing in the community, can 
be made than during a financial panic. As we look back on the days when the 
black financial clouds hung heavy over the country, we recall seeing here and there 
a bright blue spot and in some localities even sunshine. The solution to this state 
of affairs is easily elucidated. 

The banks that show the vast gains during the panic times, are not so much 
the institutions with strong financial backing and vast capital and surplus but insti- 
tutions held in high esteem by the banks’ customers. Banks that educate their 
customers up to a point where they believe in the institution in which they entrust 
their funds and feel they are a part of its success, never fear ‘‘ hard times.” 

The progressive banks of the country learn the prospective customer’s wants 
before turning the customer down. This is the right way in banking. The wrong 
way in banking is to turn your customer down and then endeavor in a roundabout 
way to learn his wants and make amends. 

Both methods are still in vogue in our financial institutions but the wise 
banker is realizing more and more as time goes op that only one method will 
bring in the dividends and allow his bank to run on through thick and thin 


indefinitely. 
——s 


MR. BROWN’S EXPERIENCE. 


The Guaranty Trust Company of New York has issued a book—and it is a real 
book—which describes in a most unique and interesting manner, after the fashion 
of a story, the various functions of a modern trust company. The title of the book, 
‘* Mr, Brown’s Experience,” indicates its style since it relates the experience which 
Mr. Brown had in making use of the different departments, from the opening of a 
checking account to the naming of the company as executor under his will. 

The book carries a list of contents showing eleven chapters devoted to such 
subjects as Checking Accounts, Household Accounts, Safeguarding Securities, 
Money for Travelers, Loans, Foreign Department, Collateral Loans, Bond Depart- 
ment, and Trustee and Executor. For the convenience of the layman there is also 
a Subject Index in which are listed all of the many topics treated. 

Bound in dark red cloth, with the title in pure white, the book makes a very 
attraetive appearance. Mr. Hy. R. Wohlers, President Hemphill’s secretary, is the 


author. 
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AMERICAN INSTITUTE OF BANKING DEPART- 
MENT. 


The American Institute of Banking, which has a membership of over 12,000 in 
the city chapters located in all of the principal cities of the country, has for some 
time realized the need for reaching in some way the banker and bank man situated 
in the smaller towns where local chapters are impracticable. 

To accomplish this end a course in Correspondence Instruction was prepared 
some time ago by Educational Director George E. Allen and his assistants. This 
course covers the same subjects as the one pursued by the city chapters, taking up 
practical banking and banking law with their allied topics. 

In order to further the work of the Correspondence Course, President Byron W. 
Moser has appointed a comprehensive committee which includes many of the most 
prominent bankers in the country. 


MINNEAPOLIS CHAPTER MAN HONORED. 

The recent election of George H. Richards as Secretary of the Minnesota Bank- 
ers’ Association emphasizes again the important part that Institute men are assuming 
in the financial world. The American Institute of Banking was organized only a 
decade ago and in that short period of time, according to good authority, over 
seven hundred of its members have been made bank officers, while a goodly number 
have been distinguished by just such an honor as has come to Mr. Richards. 

Mr. Richards started his activity in the Institute when the organization was 
founded. He was a charter member of Minneapolis Chapter, and in 1905 was made 
its president. He was Chairman of the National Convention which was held at 
Atlantic City in 1906, where his ability as an executive and as a presiding officer 
was exhibited to splendid advantage. In 1908 he was elected to the Executive 
Council of the Institute and served on that body with marked distinction. 

ROCHESTER, N. Y., CHAPTER. 

President Simpson informs us that at the fourth informal dinner of the Chapter 
at the Hotel Rochester on December 19, the members heard an interesting discourse 
on Italy’s Banking System by Louis Vannucem, connected with the Monroe County 
Court. The subject of State control of the Italian private banks in New York was 
also discussed. Educational Director Allen was a guest. 


CHICAGO CHAPTER—LECTURE ON HAWAII. 

Prof. J. Paul Goode, of the University of Chicago, in an illustrated lecture on 
Hawaii, December 10th, delivered some very significant thoughts on civilization 
and the blight it sometimes brings to a people. His pictures and descriptions of 
these beautiful sunny islands and their people were enchanting. But the obverse 
was quite startling. When the explorer Cooke discovered the islands he found ap- 
proximately 200,000 happy contented natives. But civilization and its vices, intro- 
duced by the sailors, soon gripped the country, until by 1831 the native population 
had dwindled to 108,579 and in 1900 to 37,671. A sad commentary on what we 
term progress. He also spoke of present-day problems, the dangers due to the 
labor question in the sugar industry. The Chinese coolies, first utilized, soon went 
in other lines; the planters then brought in Japanese and so many have come, that 
there are now 61,000 out of a total of 154,000 inhabitants. The chapter’s Debate 
society is conducting a public speaking class under the direction of a competent 


instructor and the results are really surprising. 
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THE UNION NATIONAL BANK, CLEVELAND. 

At the annual meeting on Tuesday, the 14th, the Union National Bank of Cleve- 
land, again, as has been its custom ever since it was organized, recognized the 
merits of members of its official staff by advancing them to positions of greater 
responsibility. This time the honor falls on Mr. G. A. Coulton, who for a number 
of years has been the cashier, by electing him a vice president, and Mr. W. E. 
Ward, who has been assistant cashier for several years, was elected cashier. Both of 
these gentlemen have earned their promotion through years of faithful and efficient 


service. 
—_ 


PEOPLES BANK OF DETROIT BUSINESS CALENDAR. 


The Peoples State Bank of Detroit, Mich., has issued a most useful calendar for 
the year 1913 and half of 1914, with a volume of additional information of value to 
bankers and business men, in condensed form. There is a list of the holidays of the 
States of the Union, the territorial possessions and Canada, chronologically arranged, 
and the maturity days for paper due on holidays separately indicated. There is also 
a schedule of the States where days of grace are still allowed, and of the States that 
have adopted the uniform Negotiable Instruments Law with the dates of adoption 
and local exceptions thereto. In a separate column there are given the legal rates 
of interest in the several States, with the statutory limitations, if any, on rates 
chargeable under special contract. All this is tastefully printed, in red and black, 
upon a heavy card folder 83, by 18% inches in size, convenient for quick reference. 
For practical use in banking and other offices, this is about the handiest calendar 
we have-seen in these days of *‘ handy ” things for business men. 


— 


BOOK NOTICE. 
Trust ComMPANIES OF THE UNITED States, 1912. 

The United States Mortgage and Trust Company of New York City has issued 
its 1912 compilation of the reports of the trust companies in a handsome volume of 
442 pages. It includes statements of 1579 eompanies in the United States and of 
those in Cuba and Canada. 


A comparative table shows that the resources of our companies increased from 
$3,917,442,356 in 1908, to $5,490,570,417 in 1912, an average annual increase of 
$394,000,000. 

A valuable feature in the book is the list of officers and directors. The 
arrangement is alphabetical by States and cities, so that any desired company can be 
quickly found. 


The United States Mortgage and Trust Company reports for itself as of De- 
cember 31, 1912, total resources of $63,686,969, consisting of securities and mort- 
gages $22,487,733; loans and bills purchased $26,343,845; cash on hand and in 
banks $9,968,195; checks for clearing-house $3,398,223: foreign exchange, etc. 
$1,488,971. Its liabilities for deposits were $48,046,062; mortgage-trust bonds 
$8,124,800; capital $2,000,000; surplus and profits $4,435,484; other items 
$1,080,622. 

In its trust department it carries as trustee $496,170,853 in securities, and it 
acts as trustee for corporate mortgages aggregating $1,349,484,000, 
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CHASE NATIONAL BANK CONTROL. 


The controlling interest in the stock of the Chase National Bank of New York, 
for some time past held by the First Security Company, an adjunct of the First 
National Bank of New York, has passed from that company by the sale of 15,000 
shares to Albert H. Wiggin, president of the Chase, and interests represented 
by him. 

President Wiggin says of the purchase: 

‘+ In order to increase my own holdings in the institution of which I am presi- 
dent and which is to be my life work, and in order that my associate officers and 
the employees of the bank might insrease their financial interest in the institution, 
I have taken advantage of the opportunity presented and have purchased 15,000 
shares of Chase National Bank stock. I hope to identify more closely with the bank 
important business interests who are now connected with us, by offering them a 
stockholding interest to a limited amount.” 

The market price of the stock has been at about $760 a share; so that the pur- 
chase probably represents a very large transfer of funds. At the annual election of 
directors on January 14, no change was made in the personnel of the board. 

The Chase National under the management of A. Barton Hepburn and Albert 
H. Wiggin has grown to be one of the seven largest banks in the way of deposits, 
and the second largest in country-bank accounts (over 3,000), of which it makes a 
specialty. 

Deposits range about $110,000,000, showing a growth of fully 40 per cent. 
since 1907. Of course it earns large dividends on its $5,000,000 capital, and has 
beside that, surplus and profits of $9,672,500. 


The new move in share control is destined to make it more independent than 


ever, although it has always had a reputation for that. 
— 


THE NATIONAL NASSAU BANK 
Of New York. 

The 1913 calendar of the National Nassau Bank is one of the most attractive 
that has come to our desk. It is printed in colors and represents the birth of 
‘+ Old Glory ™ titled the ‘+ Birth of the Flag,” from a painting by Henry Mosler. 

The success of The National Nassau Bank during the past five years, under the 
management of Edward Earl, has attracted the attention of the banking fraternity 
throughont the country as well as in New York. Mr. Earl has demonstrated that 
the encouraging of small tradesmen and merchants is decidedly profitable. 

He begins the sixth year of his management with considerably more than eight 
thousand accounts, which represent nearly fifteen million dollars in deposits; this 
compared with less than two thousand accounts representing something over three 
millions of dollars in deposits in 1907, illustrates what the caring for and encour- 
aging of small accounts can do for a banking institution. 

There is no doubt Mr. Earl has done more to encourage the small merchant and 
tradesman than any other banker in New York. No matter how small the account, 
Mr. Earl can always be reached by a customer, when the customer thinks it to be 
his interest to consult him. The Nassau entered the National system, in March, 1911, 
with deposits of $10,500,000. To-day the deposits are approximately $15,000,000. 
Capital $1,000,000. Surplus. $450,000. 
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INVESTMENT ITEMS. 


N. W. HALSEY & COMPANY ‘“ DEALERS 
IN BONDS,” 

Announce the publication of a revised edi- 
tion of their copyright booklet entitled, ‘+ The 
Most Satisfactory Bonds.” This booklet will 
prove of considerable value to the investor who 
wishes to secure accurate information concern- 
ing the desirability of the various standard 
types of bonds. 

A conclusion is reached by a rigid com- 
parison of statistics covering a sufticient period 
of years to warrant reliability. 

The pamphlet also contains an exhaustive 
treatise upon the development of public utility 
boads, citing as an example, the records made 
by representative properties. The progress of 
these properties from year to year is graphic- 
ally shown by charts. 

This booklet will be mailed upon application 
to the firm’s main office, No. 49 Wall Street, or 
if more convenient, to any of its branch offices 
in Philadelphia; Chicago; San Francisco; Lon- 
don, England; Geneva, Switzerland. 


THE NATIONAL CITY BANK OF 
CHICAGO in its circular letter for January 
says in part: 

‘¢ The situation as the year opens is unusually 
sound since people are not borrowing money 
for purposes of speculation nor to finance 
visionary projects. the 
December money markets in the United States 
was largely due to the extraordinary condi- 


The severe tension in 


tions prevailing in Europe, where the great 
state banks were forced to adopt protective 
measures in support of their gold holdings and 
to put a stop to the hoarding of gold by the 
people. This hoarding mania in Germany and 
France has accounted for the loss of a vast 
amount of money—probably more than $150,- 
000,000—which made it extremely difticult for 
the foreign banks to finance the heavy outlays 
always called for toward the close of the year. 


The West is doing an excellent business, and 
the indications are that there will be a further 
expansion during the next few months unless 


hesitation over the proposed tariff changes 
should check trading. Interference of that 
sort, however, would probably be felt more 
in the East than in the West since with the 
manufacturers of cotton goods, woolens, etc., 
there would naturally be a great deal of un- 
certainty about arranging for future business 
pending the announcement of the schedules. 
Inasmuch as the new administration will as- 
sume charge of the government within two 
months, the people will not have to wait long 
to see what the new leaders intend to do and 
what the policy of the incoming administra- 
tion will be. 

Considering the drawbacks of the antiquated 
currency system which the bankers of this 
with, the growth of 
American banking and the development of its 
methods have been really phenomenal. There 
26,000 the United States— 
national, state and private institutions—and 


country are laboring 


are banks in 
these are controlled, not by one hundred rich 
men, but by the people whom they serve, and 
serve efficiently. The merits of these institu- 
tions and the service that they have rendered 
in building up local industries everywhere 
ought to be recalled at a time when the occa- 
sional evils of the system are being exploited 
to a point where the public is being made to 
believe that everything worth while in bank- 
ing is run from New York and by a few rich 
men who have the say as to who shall receive 
accommodation and who shall not receive 
accommodation. 

The one sure way of getting the interior 
banks to stop lending large sums in Wall 
Street is to provide them with a central re- 
bank of 


some sort at which the paper of the country 


serve association or with a central 
That would make 
it unnecessary for the interior banks to employ 
at New York the vast sums that they now 


send there chiefly for the reason that those in- 


banks can be rediscounted. 


stitutions have no other market in which large 
sums can be loaned out on instant call. 
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RESERVE AGENTS APPROVED IN DECEMBER. 


The following banks were approved as Reserve Agents in December: 

American Exchange National Bank, NewYork, for Nat. Bank of Catasauqua, Pa. 

Chase National Bank, New York, for First Nat. Bank, Omaha, IIl.: First Nat. 
Bank, Ducor, Calif. 

Hanover National Rank, New York, for First Nat. Bank, Hagerman, Idaho; 
Hayes Nat. Bank, Clinton, N. Y.; First Nat. Bank, Kingsbury, Tex.; First Nat. 
Bank, Coachella, Calif. 

Irving National Bank, New York, for First Nat. Bank, Earlville, N. Y.; 
National City Bank, Cleveland, O.; Nat. Exchange Bank, Roanoke, Va.; First 
Nat. Bank, Adams, Nebr.; Amer. Nat. Bank, Woodstock, Ill.; First Nat. Bank, 
Wilmington, Calif. : 

Liberty National Bank, New York, for Leavitt & Johnson Nat. Bank, Water- 
loo, Iowa; Knoxville Nat. Bank, Knoxville, Iowa. 

Mechanics & Metals National Bank, New York, for Northwestern Nat. Bank, 
Minneapolis, Minn.; First Nat. Bank, Boston, Mass.; First Nat. Bank, Sanders- 
ville, Ga.; First Nat. Bank, Johnstown, Colo.; Commercial Nat. Bank, Independ- 
ence, Kans.; First Nat. Bank, Frost, Tex.; Central Nat. Bank, Junction City, 
Kans. 

National Park Bank, New York, for Merchants Nat. Bank, St. Paul, Minn.; 
First Nat. Bank, Aspinwall, Pa.; Security Nat. Bank, Alexandria, 8. D. 

Seaboard National Bank, New York, for National City Bank, Rome, Ga.; 
First Nat. Bank, Mount Calm, Tex. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, 
Forest City, Iowa; Stock Yards Nat. Bank, South St. Paul, Minn.; Merchants Nat. 
Bank, Richmond, Va.; First Nat. Bank, Vienna, IIl.; City Nat. Bank, Harrisburg, 
Ill.; Dawson Nat. Bank, Dawson, Ga. 

Corn Exchange National Bank, Chicago, for Aurora Nat. Bank, Aurora, Nebr. ; 
Commercial Nat. Bank, Charlotte, N. C.; Silverton Nat. Bank, Silverton, Colo. 

Ft. Dearborn National Bank, Chicago, for City Nat. Bank, Harrisburg, II). 

National Bank of Republic, Chicago, for Seattle Nat. Bank, Seattle, Wash. ; 
Southern Nat. Bank, Louisville, Ky.; First Nat. Bank, Raymond, III. 

National City Bank, Chicago, for Fayette Nat. Bank, Connersville, Ind.; Ex- 
change Nat. Bank, Tulsa, Okla. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Paducah, Ky. 

Franklin National Bank, Philadelphia, for Broad St. Nat. Bank, Trenton, N. J.; 
Central Nat. Bank, Mount Union, Pa. 

Girard National Bank, Philadelphia, for Marion Nat. Bank, Marion, Ind. ; 
National Exchange Bank, Roanoke, Va.; Hamilton Nat. Bank, Ft. Wayne, Ind. ; 
Third Nat. Bank, Dothan, Ala. 

Philadelphia National Bank, Philadelphia, for National State Bank, Newark, 
N. J.; National Bank of Jersey Shore, Pa.; Cumberland Valley Nat. Bank, Nash- 
ville, Tenn.; First Nat. Bank, Roselle, N. J.; Miners Nat. Bank, Pottsville, Pa. 

Third National Bank, St. Louis, for First Nat. Bank, Hartselle,Ala.; First Nat. 
Bank, Smyrna, Tenn.; First Nat. Bank, Navasota, Tex.; Phoenix National Bank, 
Columbia, Tenn.; First Nat. Bank, Scottsboro, Ala.; Peoples Nat. Bank, Shelby- 
ville, Tenn.; First Nat. Bank, Adairville, Ky.; First Nat. Bank, Robert Lee, Tex. ; 
First Nat. Bank, Decherd, Tenn.; First Nat. Bank, Woodbury, Tenn.; First Nat. 
Bank, Newport, Tenn.; First Nat. Bank, Jellico, Tenn.; Sheffield Nat. Bank, 
Sheffield, Ala.; Merchants Nat. Bank, St. Paul, Minn. 


First National Bank, Cleveland, for Marion Nat. Bank, Marion, Ind. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending January 6, 1912,and January 4, 1913, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 











| Loansand | 

Discounts, | 

BANKS. Average, | 

1912. 

Bank of N. Y. N. B. A....| $21,109,000 
Bank of the Manhattan Co.) 34,600,000 
Merchants’ National..... 19,836,00¢ 
Mechanics & Metals Nat.. 54.223,000} 
Bank of America........ 26, 120,000) 
National City. .......... 179,27 3.000 
Chemical National....... 28,542,000 
Merchants’ Exch. National 6,716,000 
Nat. Butchers & Drovers. 2,334,000 
ee 8,754,000 
American Exchange Nat. 41,636,000 
Nat. Bank of Commerce..| 132,037,000 
a eae 4,181,000 
Chatham & Phenix Nat.... 16,044.000 
rr ae 1,847,000) 
Hanover Nationalt.. ....| 74,805,000} 
Citizens’ Central National] 23,463,000 
National Nassau......... 9,7 12,000 
Market & Fulton Nat..... 9.247 ,000 
Metropolitan Bank.......| 12.900,000 
Corn Exchange.......... | 46,457,000! 
Importers & Traders’ Nat | 26,251,000 
National Park...... 83,141,000 
East River National..... 1,5 23.000 
Fourth National...... | 30,327,000 
Second National......... 14,390,000 
First National .......... 116,301,000 
Irving National t......... 38.700,000 
RE ee 3,426,000 
N. Y. County National... | 8,365,000 
German-American....... 4,097,000 
Chase National.......... 82,483,000 
Fifth Avenue............ 12,921,000 
German Exchange....... 3,450,000} 
ee 5.559,000 
Lincoln National.....:.. 16,339,000 
Garfield National........ 8,641,000 
Fifth National .......... 3.51 1,000 
Bank of the Metropolis. . . 13,130,000 
West.Side Bank......... 4,236,000 
Seaboard National....... 23,472,000 
Liberty National......... 17,517,000 
N. Y. Produce Exchange. 8,224,000 
ee ee 16,512,000 
securny Gask........%,. 9.909,000 
Coal & Iron Nat’! Bank.. 6,387,000 
Union Exchange Nat.... 9,855,000 
Nassau Nat., Brooklyn... 7,860,000 
iiss inh 4uneee {81,330.36 3,000 








Loans and 
Discounts 
Average, 
1913. 
$ 21,542,000 
31,050,000 
17,626,000 
52,424,000 
23,514,000 
169,127,000] 
27,819,000 
6,150,000) 
2,126,000 
9, 100,000 
42,058,000 
128,104,000 
4.517.000 
17.797 ,000 
1,912,000 
69,918,000 
22,565,000 
10.667 ,000 
9,112,000 
14,163,000 
46,845,000 
24,567,000 
82,687,000 
1,630,000} 
28, 398,000 
I 3.502.000} 
105,511,000 
33,016,000 
3,631,000 
8,853,000) 
4,109,000! 
86,426,000) 
12,890,000} 
3,329.000} 
5,457,000 
17,381,000 
8,758.000 
3,433,000 
12,490,000 
4.275,000 
24,168,000 
20,120,000 
9,01 2.000 
18,356,000) 
12,092,000 
6,566,000) 
9,701,000 
7.509.000] 


$1,296.05 3,000 $1,350,410,000) 











Legal Net | 
Deposits, 
Average, 

1gi2 


$ 19,170,000) 
38,970,000] 
20,250,000} 
53.397 ,000 
26,843,000 

171,091,000) 
25,840,000| 
6.708 ,00c| 
2,590,000 
9.957,000 
41,392,000 
112,335,000 

»795,000 

,763.000 

261,000 

816,000 

3,079.000 

1,429,000] 

9. 385,000 
1 3.565,000} 
54.978.000) 
24.210,000} 
88,072,000) 
1,815,000} 
34.464.000] 
14.134,000| 

108,562,000) 
37-397 ,000) 
3,605,000 
8,41 3,000) 
4,200,000 


tv Nun 


oo 


- Nw 


“5S--5 


28,272,000) 
18,150,000 
9.7 37,000} 
21,318,000 
14,361,000 
6,491,000) 
10,1 30,000 
7+555,000) 











Lega! Net ; 
Sentalis. Deposits. 
Average, _ Per Cent.of 
1913. Inc. Dec. 
$ 19.412,000} I.2].... 
36.550,000} ....| 6.2 
16,352,000} .... |19.1 
50,416,000) ....| 5.5 
24,003,000 10.5 
155,051,000 ...-| 9. 
24.224,000 an ee 
6,029,000] .... |10.1 
2,265,000} ... |12.5 
10,352,000} 3.9]... 
40,418,000] .... | 2.3 
104,962,000; .... | 6.5 
4,146,000) 9.2 = 
17,206,000, 9.!I 
2,297,000, 1.5]... 
77,304,00C| ....| 6.6 
21,333,000 7-5 
11,937,000; 4.4 
8,928,000 4.8 
15,064,000) II 
55,067,000 I 
21,494,000 11.2 
85.235,000 3.2 
1,948,000; 7.3)... 
27,891,000 14 
12,5 30,000 11.3 
94,277,000 13.1 
32,454,000 13.2 
3,809,000, 5.6 
8,456,000 5 
3.976.000 5-3 
94,824,000! 2.4]... 
14,357,000] ... ‘3 
3,601,000} 4.6).... 
6,382,000) ....| 1.1 
18,232,000; ... 1.6 
9,019,000; 1.3 
3,555,000) 3.5|---- 
12.129,000| ... | 8.4 
4,866,000} 2.6].... 
28,006,000! ... | -.9 
21,554.000| 18.7). 
10,526,000! 8.1}. 
23,353,000 9-5). 
14.47 1.000 iFléa< 
6,359,000 2. 
9,747,000) ... 3-7 
6,068,000; .. |19.6 
$1,283,065,0co 





+ Consolidation of Hanover National and Gallatin National Banks. 
t Consolidation of Irving National Exchange and Mercantile National Banks. 


The returns of the trust companies for January 4, 


, 1913, will be 


found on page xvi. 





